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LIFE OF LORD MANSFIELD 
( Continued from page S08) 


A. change in the Administration took place in 1765, which 
introduced the Marquis of Rockingham and his friends to 
govern the country, and the measures then adopted not agree-~ 
ing with Lord Mansfield’s sentiments, he, for the first time, 
became an cpponent of Government. On the Bill tor re- 
pealing the Stamp Act he spoke, and divided against it, and 
is supposed to have had some share in the composition of 
the Protests on that occasion, though he did not sign them. 
In the same year he is said to have animadverted with no 
small degree of severity on the incautious expression of 
Lord Camden on the affair of prohibiting the exportation of 
corn, that it was but a forty days tyranny at the outside.* 


In 1767 the Dissenters’ Caase was determined, in which 
Lord Mansfield, delivered a speech which has since been 
printed}, and the events of the succeeding year were the 
causes of the public prints being deluged with torrents of 
abuse on the Chief Justice. In that year was the General 


- 





“Tr 


* The Speeches in this Debate were never printed, but the substance 
of them all was consolidated in a pamphlet published at the time, entitled, 
” A Speech against the Suspending avd Dispensing Prerogative,’ 8vo. 
since reprinted in Debrett’s Debates, Vol. LV, v. °4 


+ Debrett’s Debates, Vol. IV. «. “°° 
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Election. Mr. Wilkes, returned from abroad, became 3 
candidate for the City of London, and afterwards was cho- 
sen Representative for the county of Middlesex. Having 
been outlawed some years before, he now applied for a re- 
versal of that proceeding. On the 8th of June the conside 
ration of it came before the Court of King’s Bench, when 
the Judges delivered their opinions very fully, and were 
unanimous that the outlawry was illegal, and must be re. 
versed. On this occasion Lord Mansfield took the oppor- 
tunity of entering into a full statement of the case, and a 
justification of his own conduct. The reader will find the 
case reported by Sir James Burrow}, from whom we shal! 
extract the following, which appears to have been the most 
important part of his Lordship’s Speech. 


“ It is fit to take some notice of the various terrors hung 
out ; the numerous crowds which have attended, and now 
attend, in and about the Hall, out of all reach of hearing 
what passes in Court; ard the tumults which in other 
places have shamefully insulted all order and government. 
Audacious addresses in print dictate to us, from those they 
call the People, the judgment to be given now, and after: 
wards upon the conviction. Reasons of policy are urged, 
from danger to the kingdem by commotions and genera 
confusion. 


“* Give me leave to take the opportunity of this great and 
respectable audience to let the whole world know all such 
attempts are vaine Unless we have been’ able to find a 
error which will bear us out to reverse the Outlawry, it 
must be affirmed—the Constitution does not allow reasons 
of State to influence our judgments—God forbid it should ! 
We must not regard political consequences, how formidable 
soever they might be. If rebellion was the certain conse- 
quence, we are bound to say, Fiat Fustitia, ruat Coelum.— 








+ Debrett’s Debates, Vol. 1V, P. 2562. 
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LIFE OF LORD MANSFIELD. 421 


The Constitution trusts the King with reasons of State and 
Policy—He may stop prosecutions—He may pardon offences 
—it is his to judge whether the Law or the Criminal should 
vield. We have no election. None of us encouraged or 
approved the commission of either of the crimes of which 
the defendant is convicted: None of us had any hand in 
his being prosecuted. As to myself, I took no part (in 
another piace) in the Addresses for that prosecution. We 
did not advise or assist the defendant to fly from justice : 
it was his own act, and he must take the consequences. 
None of us have been consulted, or had any thing to do 
with the present prosectition. It is not in our power to 
stop it: It was not in our power to bring iton, We cannot 
pardon. We are to say what we take the Law to be. Ii 
we do not speak our real opinions, we prevaricate with God 
and our own consciences. 


“ I pass over many anonymous letters I have received ; 
those in print are public, and some of them have been 
brought judicially before the Court. Whoever the writers 
are, they take the wrong way. I will do my duty uuawed- 
What am [I to fear? That meni/ax infamia from the press, 
which daily coins false facts and false motives? The lics 
of calumny carry no terror to me. [f trust, that my temper 
of mind, and the colour and conduct of my life, have given 
mea suit of armour against those arrows. If, during the 
King’s reigp, I have ever supported his Government, and 
assisted his measures, I have done it without any other re- 
ward than the consciousness of doing what I thought right. 
if Ihave ever opposed, I have done it upon the points them- 
selves, without mixing in party or faction, and without any 
collateral views. [honor the King, and respect the People. 
But many things acquired by the favor of either are, in my 
account, objects not worth ambition. I wish Popurariry ; 
but it is that popularity that follows, not that which is run 
after. It is that popularity, which sooner or later, never 
fails to do justice to the pursuit of noble ends by noble 
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means. I will not do that which my conscience tells nie jj 
wrong upon this occasion, to gain the huzzas of thousands, 
or the daily praise of all the papers which come from the 
press. I will not avoid doing what I think is right, though 
it should draw on me the whole artillery of libels, all tha 
falsehood and malice can invent, or the credulity ofa delud. 
ed populace can swallow. I can say witha great Magistrate, 
upon an occasion and under circumstances not unlike, “ Egy 
hoc animo semper fui, ut invidiam virtute partam, sloriam, non 
invidiam putarem.” 


“ The threats go further than abuse: Personal violenca 
is denounced. Ido not believe it: it isnot the genius o! 
the worst men of this country in the worst of times. But! 
have set my mind at rest. The last end that ean happen t: 
any man never comes too soon, if he falls in support of th: 
Law and Liberty of his country ; (for, Liberty is synony. 
mous to Law and Government.) Sucha shock, too, might 
be productive of public good : It might awake the better par 
of the kingdom out of that lethargy which seems to have 
benumbed them, and bring the mad part back to their senses, 
as men intoxicated are sometimes stunned into sobriety. 


“* Once for al’, let it be understood, that no endeavors oi 
this kind will influence any man who at present sits here. I! 
they had any effect, it would be contrary to their intent :— 
Leaning against their impression might give a bias the othe 
way. But [ hope, and I know, that I have fortitude enoug!h 
to resist even that weakness. No libels, no threats, nothing 
that has happened, nothing that can happen, will weigha 
feather against allowing the defendant, upon this and every 
other question, not only the whole advantage he is entitled 
to from substantial Law and Justice, but every benefit from 
the most critical nicety of form, which any other defendan' 
could claim under the like objection. The only effect I feel 
is an anxiety to be able to explain the grounds upon which 
we proceed; so as tosatisfy all mankind, that a flaw of form 
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given way to in this case, could not have been got over in 
any Other.” 


In January, 1770,* Lord Mansfield again was offered the 
Great Seal, which was given to Mr. Charles Yorke ; and 
in Hilary term, 1771, he a third time declined + the same 
offer, and the seal was entrusted to Lord Bathurst. 


(The remuinder hereafter. ) | 
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+ Ibid. P. 2506.—— Vol. V, P. 2693. 
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MR. MEAD’s OPINION, 


ON A CASE SENT FROM VIRGINIA IN 1722. 


james Williamson, merchant, being resident in Virginia, 
by deeds of lease, and release, dated, respectively, the 19th 
and 26th days of November, 1655, mortgaged an Estate, 
which he then had in England, in fee, to Thomas Cox for 
320/, sterling ; but whether the equity of redemption has 
been released, or foreclosed by a decree, isnotknown. Mr. 
William Ball, grandson and heir of the mortgagor, ap- 
prehends that the principal and interest, due upon the mort- 
gage, is fully, or-very nearly paid and satisfied, by the 
perception of profits, and would therefore redeem the mort- 
gaged premises. — 


Question 1st-—Supposing the. Equity of Redemption not. 
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to be released, or foreclosed ; will a Court of Equity decree 
a redemption after such a length of time ? 


, sl  emapeeole =O ee 


I apprehend, that after such a length of time, a Court of 
Equity will not decree a redemption, unless the heir at law 
of the mortgagor can shew, that by reason of infancy in the 
heirs at law,a redemption hath been neglected ; and, I take 
P it, ‘that the Court will, even in such case, not do it, unless 
| it-can be made appear, that at the death of the mortgagor, 

the heir was an infant, or under some disability by being 
abroad, or insanity, or some disability of that nature—and 
even this will depend upon the time which the mortgagor 
lived, after the mortgage ; for if he lived above twenty years 
after the mortgagee entered, I apprehend that a Court of 
Equity would not now decree a Redemption. 


Question 2d.—Tf the length of time should not be thought 
sufficient, of itself, to extinguish the “quity of Redemption, 
will not both the length of time, and a decree of foreclo- 
sure, (in case such decree has been obtained) absolutely 
preclude Mr. Ball from any right toredeem? Or will Mr.. 
Ball be entitled to a redemption, notwithstanding the length 
of time and foreclosure together ? | 


If any decree of foreclosure hath been obtained, Mr. Bal. 
as heir at law to the mortgagor, will be thereby absolutely 
precluded from any right of Redemption. 
| : Pe ebait, SAMUEL JMEAD. 






Degember 26th, 1722. 

















DR. PAUL’s OPINION 






ON A CASE SENT FROM VIRGINIA IN 1724. 


ist.—-A. has unadvisedly married B. his late wife’s Sister, 
though he has children by the first, and is threatened with 
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prosecution in the Ecclesiastical Court. He wishes to be 
informed how far, and by whom, most properly, he may be 
proceeded against and temporally affected thereby-—or, 
whether a prohibition will not lie to remove it to Common 
Law ? 


ree 


The marriage solemnized between A. and his wife’s Sis- 
ter, may, upon due proof, be annulled by the ecclesiastical 
authority, and the persons separated by the definitive sen- 
tence and judgment of the Archbiship, or proper ordinary of 
place where the parties live, a proseqution may be com- 
menced by any person, that can give security to pay costs. 
In case he fails of making a legal proof, a prohibition will 
not be granted to remove it to common law. 


2nd.— Whether, by the present Laws of England, corro- 
borated by noted precedents, or adjudged cases (of which it 
is desired the last may be instanced) such marriage can be 
disannulled, and the parties separated—and how far their 
issue may be affected thereby: And-whether there be any 
probable method of defence, or way to prevent molestation ? 


By the present Laws of Great Britain, a man cannot marry 
with his wife’s Sister ;_ for the same is contrary to the sta- 
tute of the 24th, Henry the 8th, Chap. 22. By that, itis parti- 
cularly enacted, that none shall marry within the degrees 
prohibited, of which wife’s Sister. is one mentioned -in. the 
Statute. And all separations from such-marriages shall be 
good and valid; and, after such sentence as the law directs, 
the children born in such marriage will be illegitimate. I 
i know no defence, that can be made against a legal evidence 
of the nearness of kin, and a marriage solemnized thereupon. 
Mr. Edisbury was separated in the Arbishop of Canterbury’s 
te : Court, from his wife, she being sister to his first wife, and 
. all his children by her were pronounced illegitimate. 





Sdly,—Whether, if no prosecution should ensue, during 
# the life of the parties, the children of the first wife may not 
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after the father’s death, bar any claim of those by the second, 


to their share in their father’s estate, by alleging the illega- 
lity of the second marriage—and whether the widow will 


be quietly allowed her dower or widow’s right? 


If there shall be no prosecution and conviction durin g the 
life of the two parties, mentioned in this case, then the chil- 
dren by the second wife will obtain all legal benefits, and 
the wife will have her dower. For marriages, within the 
degrees aforementioned are, in law, deemed voidable only, 
not actually void. And proceedings, after the death of one 
of the two parties married as aforesaid, cannot be com- 
menced in order to annul the marriage, and make the chil: 
dren illegitimate. Ts: 

J. PAUL. 

Doctors Commons, Sept. 4, 1724. ' 
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DR. STRAHAN’s OPINION 
ON A CASE SENT FROM CAROLINA IN 1724. 


ist.—-A. has an inclination to propose marriage to B. his 
late wife’s sister, by whom he has children ; but finding her 
within the prohibited degree of Archbishop Parker’s Ta- 
bles, he wants to be informed, how far disobedience to them 
can temporally affect him—and, particularly whether, by the 
present laws of England, corroborated by noted precedents 
and adjudged cases, the marriage when consummated, can 
be disannulled, and the parties separated ; and how far thei 


issue can be affected thereby ? 


I am of opinion that such marriage may be disannulled, 
aiter consummation and the parties separated; and the said 
marriage being null and void, from the beginning, it is 2 
necessary consequence, that the: issue thereof, must be looked 
upon as illegitimate. 





LAW OPINIONS. 42¢ 
NU, 2dly.—What prosecutions at law he may be in danger of, 
Sa- [2 -nd the utmost penalties he may suffer * 


mili 

He is liable to be prosecuted in the Spiritual Court, for 
transgressing the laws and canons of the Church, by con- 
tracting an incestuous and unlawful marriage, and may be 


enjoined to do public penance for the same. 


3dly.—Whether, after he has once suffered, he may for 
the future be molested by law, upon account of such mar- 


riage ? 


If he continues to cohabit with the woman, he will be still 
liable to farther prosecutions ; and if he does not desist from 
such cohabitation, after due monition from his ordinary, he 
will incur the censure of excommunication, with all its 


effects, both spiritual and temporgl. 
| WILLIAM STRAHAN. 
Doctors Commons, August 18, 1724. 
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JURIDICAL SELECTIONS. 
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JUDGE WASHINGTON’s OPINION 


iN THE CIRCUIT COURT OF PENNSYLVANIA, ON THE CONST; = ti 


TUTIONALITY OF AN INSOLVENT LAW OF THAT STATE. Ee i 
t 9 


APRIL, 1814. 
Galden v. Prince. 7 } 


Mhis is gn action brought upor a bill of exchange, drawn by 
he defendant on the 10th of May, 1811, at the island of St. 
Bartholomews, for value received there, in favor of the | 
plaintiff, on himself at Philadelphia, ninety days after sight, 
which was regularly noted for non-acceptance, and protest: 
ed for non-payment. The action was brought on the 4th 
May, 1512, to which the defendant pleaded in bar, his dis- 
charge under a law of this State passed on the 11th March, 
i$12, for the relief of insolvent debtors, obtained provision- 
ally on the 23d April, and finally on the 29th May, 1812.— 
The case agreed states, that the defendant did not give to the 
plaintiff, or to any agent of his, notice of the defendant's 
pctition, which was presented on the 20th April, 1812, altho’ 
the plaintiff’s attorney was informed of the application, a few 
days after it was made, nor has the plaintiff proved his debt, 
under the said proceedings. 


The act referred to, inthe plea, declares that a debtor whe 
nas conformed to the several regulations of the law, for the 
purpose of vesting allhis property in the assignees for the 
benefit of his creditors, and who has received his certificate 
of discharge from the commissioners, shall be set at large by 
the Sheriff, if he be imprisoned—and that such certificate 
shall be conclusive evidence of the fact, that such petitioner 
has been discharged by virtue of that act, and shall be cun- 
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strued to discharge such insolvent from all debts and de- 
mands due from him, or for which he was liable, at the date 
of such certificate, or contracted or originating before that 
time, though payable afterwards. 


It is objected to this plea :—Ist, That the act under which 
the discharge is claimed, having been passed since the year 
1789, affords no binding rule of decision for this Court.— 
2d, That the law is unconstitutional and void, 1m two re- 
spects—Iist, as being a bankrupt law, and 2dly, as being a 
law impairing the obligation of contracts. 


The ground of the first objection is, that the 34th section 
of the judicial act of Congress, passed on the 24th Septem- 
ber, 1789, which declares that the laws of the several States, 
except where the constitution, treaties. or statutes of the 
United States, shall otherwise require or provide, shall be 
regarded as rules of decision in trials at common haw, in the 
Courts of the United States, in cases where they apply, ex- 
tends only to such laws of the several States as were in force 
at the time when this law was passed. Admitting this po- 
sition to be correct, it would not follow, that this law would 
not, on that account, have a binding force, or furnish a rule 
of decision in thiscase. The laws even of foreign countries, 
where a contract is made, are by the comity of nations, re- 
garded every where as a rule of decision, in relation to that 
contract, and it would be strange if the laws of one State 
in which a contract was made, should be disregarded in any 
other State of the union as arule of decision. In like mane 
ner the laws of a country, which operate to discharge a:con- 
tract made in the same country, are, regarded and enforced 
by foreign Courts. This doctrine was very fully examined 
in this Court, in the case of Camfranque vs. Brunelle, upon 
a question of bail—Independent therefore, of the act of 
Congress, if a contract made in this State, or with a view 
to its laws, be discharged under a law of this State, against 
which no constitutional objection can be made, such laws 
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would be regarded as rules of decision by this Court, as 
well that which discharged the oblication, as that under 
which it was created. It was denied by the counsel for the 
plaintiff, that the contract in this case had a view to its exe. 
eution, according to the laws of Pennsylvania ; but nothing 
can be more clear, than that the bill in question amounted 
to a promise made by the defendant, to pay the sum men- 
tioned init, in the City of Philadelphia, 90 days after sight. 
Payment could have been demanded no where but in Philae 
delphia, in order to enable the plaintiff te recover. The 
bili in this case is precisely like that in the case of Robin- 
son and Bland, 2d Burr, and consequently within the prin- 
ciples laid down im that case. 


"Fhese principles would be sufficient for the decision of 
this part of the case, without resorting to the act of Con- 
gress, which has been mentioned—out as other cases may 
occur where the general rule admitted by the comity of 
nations, may not entirely apply, and as there appears to me, 
to be no difficulty in giving a construction to the 34th sec- 
tion of this act-—-it may not be improper to take this oppor- 
tunity of doing it. It is to be remarked, in the first place, 
that the words of this section are general, so as to include as 
well the laws of the respective States, which might thereaf- 
ter be passed, as those which were then in existence.. The 
reason for construing this section prospectively, as well as 
im reference to the time when the law was enacted is equally 
strong. The powers bestowed by the constitution, upon the 
government of the United States, were limited in their ex- 
tent, and were not intended nor can they be construed tc 
interfere with other powers before vested in the State go- 
vernments, which were of course reserved to these govern- 
ments impliedly, as well as by an express provision of the 
constitution. The State governments, therefore, retained 
the right to make such laws as they might think proper, 
within the ordinary functions of legislation, if not inconsis 
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rent with the powers vested exclusively in the government 
of the United States, and not forbidden by some article of 
the constitution of the United States, or of the State; and 
such laws were obligatory upon all the citizens of that State, 


as well as others whe might claim rights, or redress for 
injuries, under those laws, or in the Courts of that State. 
The establishment of Federal Courts, and the jurisdiction 
granted to them in certain special cases, could not consist- 
ently with the spirit and provisions of the constitution, im 
pair any of the obligations thus imposed by the laws of the 
State, by setting up in those Courts a rule of decision at vari- 
ance with that which was binding upon the citizens, and 
which they were bound toobey. ‘Thus the laws of a State 
affecting contracts, regulating the disposition and trasmis- 
sion of property, real or personal, and a varicty of ethers, 
which, in themselves, are free from all constitutional! objec- 
tions, are equally valid and obligatory within the State, 
since the adoption of the constitution of the United States, 
as they were before. ‘They provide rules of civil conduct 
for every individual who is subject to their power, in alli 
their ralations to society, and, consequently, cannot in cases 
where they apply, cease to be rules, by which the conduct of 
those individuals is to be decided, when brought under 
judicial examination, whether the decision is to be made in 
a Federal or State Court. 


The injustice, as well as the absurdity, of the former de- 
ciding by one rule, and the latter by another, would be too 
monstrous to find a place in any system of government. 
hus, for example, if the laws of a State which regulated 
the distribution, or transmission of property, in the year 
1789, should afterwards be totally waried by a subsequent 
law, the latter only, would be the rule by which property 
could be distributed or transmitted from the time the law 
came into operation; and it can never be seriously contend- 
ed, that a person interested iu this property, and from the 
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adventitious circumstance of his residence in another State. 
entitled to make his claim either in the Federal or State 
Court, should recover more by resorting to the former thar 
he would have recovered, had he applied to the latte; 
Court. With respect to the rules of practice for transacting 
the business of the Courts, a different principle prevails. 
These rules form the law of the Court, and is in relation to 
the Federal Courts, a law arising under the constitution of 
the United States, and consequently, not subject to State 
regulations: It is in reference to this principle, that the 
17th section of the same judicial act authorises the Courts of 
the United States to make all necessary rules for the orderly 
conducting business in the said Courts, provided the same 
are not repugnant to the laws of the United States; and 
under this power, the different Circuit Courts at the first 
sessions adopted the State practice, as it then existed, which 
continues to this day, I believe, in all the States, except so 
far as the Courts have thought proper, from time to time, to 
alter and amend it. 


Indeed the counsel for the plaintiff. in this case, seemed 
to admit the distinction between general laws, affecting 
tights, and those which relate to the practice of the Courts 
—but still he contended that the act of Assembly, in ques- 
tion, afforded no rule of decision for this Court, and could 
not be pleaded in bar of the action, because it was enacted 
since the year 1789. Now, it is most clear, that a law 
which discharges a contract, is no nore a law of practice 
than one under the sanction of which the contract was made. 
If it would bar the action in a State Court, it would equally 
do so in a Federal Court-—although the particular mode of 
setting up the bar might depend upon the practice and rules 
imposed by the State law upon the former Courts, and those 
which the latter may have thought proper to adopt. 


The next question is, whether the law relied upon by the 
defendant, to bar the present action, is repugnant to the con- 
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stitution of the United States and on that account is not to 
be regarded by the Court in this case. I shall reverse the 
order pursued by the counsel, and consider, in the first place, 
whether this law is repugnant to the constitution upon the 
ground of its impairing the obligation of contracts. 


It may be proper to premise, that a law may be unconstj- 
tutional, and of course void, in relation to particular cases, 
and yet valid, to all intents and purposes, in its applica- 
tion to other cases, within the scope of its provisions, but 
varying from the former in particular circumstances. Thus 
a law prospective in its operations, under which a contract 
afterwards made may be avoided ina way different from that 
provided by the parties, would be clearly constitutional ; 
because the stipulations of the parties, which are inconsist- 
ent with such a law, never had a legal existence, and of 
course could not be impaired by the law. But if the law act 
retrospectively as to other contracts, so as to impair their 
obligation, the law is invalid, or in milder terms, affords no 
rule of decision in these latter cases. 


The question then is, whether a law of a State, which de- 
clares that a debtor, by delivering up his estate for the bene- 
fitof his creditor, shall be forever discharged from the pay- 
ment of his debts due, or contracted, before the passage of 
the law, whether the creditor do any act or not in aid of the 
law, can be set up to bar the right of such creditor to re- 
cover his debt, either ina Federal or State Court. I feel no 
dificulty in saying, that it cannot, because the law is, in its 
nature and operation, one which, in the case supposed, im- 
pairs the obligation of a contract. What is the obligation of 
a contract? It is to do, or not to do, a certain thing ; and 
this may be either absolutely, or under some condition, im, 
mediately, or at some specified place. A law, therefore, 
which authorises the discharge of a contract, by a smaller 
sum, or at a different time, or ina different manner than the 
parties have stipulated, impairs its obligation, by substitut- 
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ing for the contract of the parties one which they never enter- 

ed into, and to the performance of which they of course had 
never consented. The old contract is completely annulled, 

and a Jegislative contract imposed upon the parties in lies 
of it. That a law, which declares an existing contract to be’ 
void, imp2irs its obligation, will, I presume, be admitted by 

all men who can understand the force of the plainest terms, 

or if not so, then I should be curious to know in what man. 

ner the obligation of a contract can be impaired? And if 
this be the effect of such a law, in what respect does it diffe: 

from another which declares that a debt consisting of a spe- 

cified sum and due at an appointed period of time, shall be 

discharged at a more distant or indeed:at a different time. 

or with a smaller sum? The degree of injury to the creditor 

may bé not so great in one case as in the other, but the prin- 

ciple is precisely the same. ‘Thatthe framers of the const: 

tution were extremely jealous of the exercise of such a pow- 

er by the state governments, 1s apparent from other parts o! 

the section in which the provision, I am examining, is found. 
it would have been a vain thing to prohibit the State go 

vernments from passing laws by which a contract might be 
annulled or discharged by the payment of a less sum than it 

stipulated, if they could emit bills of credit, and make them, 
of any thing but gold and silver coin, a tender in payment 
of debts; and therefore they are expressly prohibited from 

passing any laws which might produce such a consequence. 
And yet a law which should make a depreciated paper cur- 
rency a tender in the payment of debts, might be infinitely 

less injurious to the creditor, than one which discharges the 
debt altogether upon the payment of perhaps a shilling in 
the pound, or any other sum, less than that stipulated to be 
paid. 


The opinion given under this last point, decides the cause 
in favor of the plaintiff, and I might well spare myself the 
trouble of examining the other objection, made by the plain- 
tiff’s counsel, to the validity of this law. But when I observe 
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‘yom the case under consideration, that such a pewer is deem- 
ed by one State at least to be rightfully vested in the State 
Legislatures, for otherwise, I must suppose, it would not 
have been exercised, and when I recollect that the con~- 
stitution of the United States contains a grant of other pow- 
ers to the general government, which may equally with that 
immediately under consideration be exercised by the State 
Legislatures, if such a right exists in either case, I hold it to 
be my duty to embrace the first opportunity which presents 
itself, to express the unhesitating opinion which I entertain 
upon these great questions, and thus to pave the way for as 
early a decision of them as possible, by the Supreme Na- 
tional Court. 


No citizen feels a higher respect than I do for the State 
governments, or would be more cautious in questioning the 
validity of any laws which their Legislatures might think 
proper to enact. But I should very unfaithfully discharge 
my duty, were I to remain a silent witness of designed or 
unintentional usurpations by those governments, of powers 
properly belonging to the general government, when a case 
comes judicially before me, which demands an expression of 
my own opinion upon those subjects. The sooner the limits 
which separate the two governments are marked by those 
authorities which can alone define and establish them, the 
less danger there will be of serious, if not fatal contestations 
hereafter arising, respecting essential powers to which a 
prescriptive right may be asserted by the one, in opposition 
to the chartered rights of the others It is from these consi- 
derations that I venture respectfully, yet firmly, to examine 
the question, whether the power given to Congress to pass 
uniform laws of bankruptcy, be exclusive of such power in 
the State governments, and whether the latter may exercise 
it whenever the former has not thought proper to do so. 


{t would seem at the first view of this question, that if an 


‘inqualified power be granted to a government, to do a par¢ 
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ticular act, the whole of the power is disposed of, and not 4 
part of it~consequently that no power over the same sub- 
ject remains with those who made the grant, either to exer. 
cise it themselves, or to part with it to any other government. 











But if the application of this principle to the complicated 
systems of government which prevail in the United States, 
should be liable to doubt, it will, I presume, be admitted 
with this qualification, that whenever such a power is given 
to the general government, the exercise of which by the State 
governments would be inconsistent with the express grant, 

























the whole of the power is granted, and, consequently vests 
exclusively in the general government. In such a* case the 
people resumed powers which before resided in the State 
governments, as to this subject, without which they could 
not grant the whole to the general government; and if re- 
sumed, it would seem to follow, that the State governments 
can im no event exercise the same powers, without showing 
either an express grant of it, or that it is fairly to be deduced 
from the circumstances upon which the claim is founded. 





That the exercise of the power to pass bankrupt and natu- 
ralization laws by the State governments, is incompatible 
with the grant of a power to Congress to pass uniform laws 
on the same subject, is obvious from the consideration that 
the former would be dissimilar and frequently contradictory, 
whereas the systems are directed to be uniform, which can 
only be rendered so by the exclusive power in one body to 
form them. 





It was admitted in the argument of this cause, that when- 
ever Congress shall think proper to exercise the power de- 
legated to that body, to pass uniform laws of bankruptcy, 
the State governments cannot legislate upon the same sub- 
ject. But it was contended, that if Congress shail decline 
to exercise the power, the right to pass bankrupt laws re- 
sults to the State governments. This conclusion appears ta 
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me to be the whole question in controversy. It resigns alt 
‘laim to a concurrent right in the State governmenis, and 
sets up one which is to arise on a condition, not to be found 
in the constitution, but which is gratuitously interpolated 


into it. 


Ifthen this claim of the State Legislatures is not founded 
upon any express grant made to them in the constitution, is 
it to be deduced from the circumstance of a non-user of the 
power of Congress? This doctrine appears to me to be as 
extravagant as it is novel. It has no analogy that I know of 
in legal or political science. It must in some way or other 
be likened to the case of forfeiture, which could not, as I 
conceive, answer the purpose, because, if the power of Con- 
gress is, upon principles purely legal, divested by an omis- 
sion to exercise a valid right, it would not of necessity re 
sult to the State governments, but would more naturally tall 
tothe people. If the forfeiture be politicai, then this absur- 
dity would follow, that Congress would possess a right to 
do by omission what it must be admitted they could 
not effect by any direct and positive act. That is, to dele- 
gate to the State governments the power of legislation over 
a particular subject, of which the people had thought proper 
not only to deprive the State governments, but to vest ex- 
clusively in the National Legislature. The inconvenience 
of dissimilar and discordant rules upon the subjects of bank- 
ruptey and of naturalization, no doubt suggested to the fra- 
mers of the constitution the remedy which that body adopted, 
of vesting the right to legislate, in those cases, in the gene- 
ral government, that the same uniform system might prevail 
throughout the United States, if Congress should think that 
any regulations upon these subjects ought at all to be made. 
Now it would not only violate the express grant of these 
powers to Congress, but the policy which led the convention 
to withdraw them from the State governments, if they should 
be construed to result by implication to the latter, on ac- 
count of the omission of the former to exercise them. But 
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iet us examine into the reasonableness of this pretension of 
the State Legislatures, and see if the policy which induced 
the grant of these powers to Congress, be not effectually an- 
swered by the omission of Congress to legislate on these sub- 
jects, as much so as if they had. Suppose then the subject 
ofa bankrupt law to be brought before Congress, and the 
question to be whether such a system be a wise one unde? 
any circumstances, or be at all suitable to the present state 
of the country ; and that body should in its wisdom decide 
negatively on those questions, it would seem to follow that 
no bankrupt law ought to exist inthe United States, for the 
reasons which induced the rejection of any plan to establish 
such a system. In this case what is Congress to do in ore 
der to give effect to this measure of policy? The answer is 
plain, reject the bill and do nothing. Then the law of the 
land would be, that no man is compelled, against his will, to 
deliver up his property to be distributed amongst his credi- 
tors, and consequently that he is at all times liable to the 
payment of his debts, unless discharged by some other legal 
means. Now will it be said that the State Legislatures, 
availing themselves of the silence of Congress on this sub- 
ject, can be at liberty to thwart the very policy which in- 
duced it, and pass laws upon the subject, not only changing 
the state of the law as Congress had constitutionally left it, 
but impugning the policy which led the convention to deprive 
the State Legislatures of the power altogether, by imposing 
upon the country at large, a variety of systems, instead of 
one uniform system? ‘lo argue, that to prevent such an 
absur@® consequence, Congress must legislate upon the sub- 
ject, is to assert, that in the exercise of a power intended to 
promote the general good, Congress must do some act which 
in its wisdom it believes will produce a public evil—do 
wrong that good may come out of it-—a doctrine as perni- 
cious in politics, as it is wicked in morals. How would 
State Laws upon this subject, and in the case supposed, 
differ otherwise than in degree, from similar laws passed, 
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tconsistent with such as Congress might think proper to 
enact upon the subject? In the one case the policy and the 
law of Congress. might be opposed in part only by the State 
law. But in the other, the whole policy and law is defeated 
by inconsistent rules upon a subject, where Congress sup- 
posed that it was unwise to establish even a uniform rule. 


The subject of naturalization is strongly illustrative of the 
principles which this course of reasoning is intended to prove. 
The power to pass laws upon this subject is. found in the 
same section, and is expressed in words of the same import 
with that respecting bankruptcies. Now suppose Congress 
diliberating whether the naturalization of foreigners ought 
upon any, or upon what terms, to be allowed—That the 
consultation of that body should end in the conviction, that 
the natural population is most conducive to the public inte- 
rest, and therefore, that no encouragement ought to be 
given to the migration of foreigners to the United States. 
In what manner is this policy to be rendered effectual ? 
Congress cannot, for the purpose of preventing the state le- 
gislatures from interfering in this business, pass a negative 
law, declaring that foreigners shall not be naturalized, be- 
cause if the constitution forbids the exercise of such a power 
by the state legislatures, such a law would be worse than 
unnecessary 5 and if it does not forbid it, then it would be 
void. Nothing then remains for that hody, but as in the. 
former case, to do nothing. 


This, then, according to the argument on the part of the 
defendant, is to be the signal for the state legislatures to com- 
mence their operations. é Virginia, for example, is of opi- 
nion, that for the purpose of settling her extensive waste 
and uncultivated lands, the migration of foreigners. to that 
state ought by every. means to. be encouraged, and in order 
to favor this policy, she declares that the residence of a year 
or amonth, without any other restriction whatever, shall 
be sufficient to, entitle all foreigners to the right of naturali- 
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Zation in that state. They are accordingly made citizens, 
and alter the constitutional period, are chosen to represent 
that state in the national legislature, and emigrating to the 
other states, they claim all the privileges of natural born 
citizens of those states. | | | 


The other states might well complain, that although the 
people had declared their unwillingness to admit foreigners 
to the privileges of natural born citizens, provided the re- 
gulations under which this admission is granted, were form- 
ed by the united wisdom of the representatives of all the 
states, but that they had never granted to one state the 
right of legislation over the other states. They might con- 
tend that the introduction of foreigners to the electoral fran- 
chise, and still more into the national legislature, was an 
experiment dangerous to the tranquillity and the welfare oi 
the nation—that they might be tainted with principles un- 
friendly to our republican institutions, and with foreign at- 
tachments, wholly incompatible with their duties as citizens 
and legislators; that if admitted at all, they should not on- 
ly abjure all allegiance to any other government, and if of 
the order of the nobility, renounce all claim to the same, 
but that they ought to be men of good moral character, and 
attached to the constitution of the United States ; and finally, 
that the grant of this privilege should be preceded by a pro- 
bationary residence in the United States for a length of 
time sufficient to afford the necessary proof of the reality of 
these qualifications in the applicant. 


To these complaints, what could reason oppose ? No- 
thing. She must be silent. And is this then a case where 
powers not expressly given by the constitution, .are to be 

ssumed by construction and implication? It certainly will 
not be contended, that the powers to pass bankrupt and na- 
turalizationdaws are, by the amendments of the constitu- 
tion, reserved to the states, in cases where they are exer- 
cised by Congress, because this reservation is made only of 
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gach powers as are not granted to the general government— 
If granted, it would seem to follow, that they are not re- 
served to the states or to the people. 


But it is not, in my opinion, correct to say, that Congress, 
by refusing to pass laws on these subjects, has not exercised 
the powers confided to that body by the constitution in re- 
lation thereto. ‘The refusal amounts to a declaration of the 
public will, that. such laws are unwise, and ought not to 
exist. And yet upon the arguments in favor of state pre- 
tensions, this monstrous doctrine must be maintained, that 
one or more states may pass laws not only in opposition to 
the policy and the legislative will of the general government, 
but to the laws of the other states, enacted upon the same 
subjects, which to a certain extent they partially repeal—a 
doctrine leading to such absurd and dangerous consequences 
ought to have something more solid to stand upon than a 
constructive grant of powers 


I am, upon the whole, of opinion, that the law under which 
the certificate 1s pleaded in bar of the action is altogether 
unconstitutional, for the reason last asigned, and is so, in 
reference to this debt, for the first reason. 


I desire that it may de distinctly understood, that I do 
not mean to give any opinion on the subject of insolvent 
laws, acts of limitation, and the like—because they are not 
now before me—and sufficient to the day, will be the evil 
thereof. I have introduced the subject of laws of naturali- 
zation, because I find that subject to be in all respects pre- 
cisely like that which is particularly involved in this cause. 
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PRINCIPLES AND AUTHORITIES. 


FROM EVANS’ . VIEW OF LORD MANSFIELD’ Ss Si aunee catty 
a 


A question being agitated respecting the legality of 
wager,* Lord Mansfield said, “ it is admitted that the con. 
tract is against no positive law; it is admitted too, that 
there is no case which says it is illegal. But it is argued, 
and rightly, that notwithstanding it is not prohibited by any 
positive law, nor adjudged illegal by any precedents ; yetit 
may be @ecided to be so upon principles; and the law of 
England would be a strange science indeed, if it were decid« 
ed upon precedents only. Precedents only serve to illus- 
trate principles, and to give them a fixed authority. But 
the law of England, which is exclusive of positive law en- 
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acted by statute, depends upon principles ; and these princi- 
ples run through all the cases, according as the particula: 
circumstances of eath have been found to fall within the one 
or the other of them. Upon a dispute respecting a fraudu- 
lent preference by a bankrupt, he observed, that in all its 
circumstances there was perhaps no case exactly similar to 
it; but thelaw does not consist in particular cases, but in 
general principles which run through the gases, and govern 
the decision of theme : : 


He has upon different occasions testified his submissior 
to the authority of prior adjudications forming an established 
rule, whilst he has lamented the adoption of the rule as 
inconvenient and absurd, or founded on the subtleties of 
artificial reasoning. But in adverting to an erroneous prac- 
tice of only computing interest upon a debt to the com- 
ag mencement of a cause, instead of the time when the object 
of the suit could be attained by enforcing payment, he ex- 
pressed himself glad of an opportunity of settling a point, 








a Jones v. Randall, Cowp. 37.» Rust v. Cooper, Cowp. 629. 
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JURIDICAL SELECTIONS. Ade 


the practice upon which was not founded in law, but upon a 

mistake ; and observed, that when an‘error is established 
and has taken root, upon which any rule of property depends, 
it ought to be adhered to by the Judges until the Legisla- 
iure thinks proper to alter it ; lest the new determination 
should have a retrospect, and shake many questions already 
settled. But the reforming erroneous points of practice 
could have no such bad consequences, and therefore they 
might be altered at pitastire when found to be absurd or 


jnconveni ent. 


One of the most exceptionable observations which Lord 
Mansfield ever made, related to the liability of a married 
woman to be sued as if single, in respect of a separate main- 
tenance.». He said, that a married woman could have no 
property, and could not be sued; and added, “ ‘This is the 

general rule ; but then it has been truly said, that as times 

alter, new customs and new manners arise—-these occasion 
exceptions, and justice and convenience require different 
applications of the exceptions within the principle of the 
general rule.” ‘This principle, if generally adopted, would 
wholly destroy the boundaries between judicial and legisla- 
tive authority ; and introduce a degree of uncertainty, more 
inconvenient than anv particular mischief which it might 
immediately obviate. But it would be unjust, from the pre- 
ceding instance and some other particular cases, to impute to 
his Lordship a general disposition to transgress the proper 
limits of his jurisdiction. From the frequency with which 
he avowed and acted upon the opposite sentiment, they are 
to be regarded as casual exceptions, rather than the effects of 
a permanent habit; and any impeachment of the general 
tenor of his conduct founded upon these exceptions, will be 
best refuted by a candid perusal of his decisions. 


Lord Mansfield was well acquainted with the comparative 





b Corbett v. Poetipity, 1 Zerm Reports, 5. 
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value of the different works resorted to as the sources of 
legal authority, and evinced a very accurate judgment in 
their use and application. He has shewn, that in some ip. 
stances, utility may be found in those which are in general 
of inferior credit. Ina dispute® respecting the rating ‘of the 
herbage and pannage of a forest, a case was referred to of 
rating the toll of a corporation. He observed, that the au- 
thority of that case was much doubted; it was a loose note 
by a bad reporter of a rule to shew cause, and it did not ap- 
pear that cause was ever shewn. But the case was so ap- 
posite, that in the last vacation he got an enquiry made in 
the country to which it relates; and he found that the 
toll there mentioned had been rated as far as memory went. 
Upon another occasions a case was cited immediately ap- 
plicable to the question in dispute, reported in two books, 
which perfectly agreed in their statement. Lord Mansfield 
said, it was objected that those were books of no authority ; 
but if both the reporters were the worst that ever reported, 
if substantially they report a case in the same way, it is de- 
monstration of the truth of what they report, or they could 


not agree. 


In examining the application of a preceding case, he fre- 
quently marked the distinction between the actual ground ot 
decision, and any casual observations by which it was ac- 
companied. An expression of Lord Chief Justice Holt, 
repeated by Lord Raymond, being adduced as an autharity, 
h Lord Mansfield remarked that, it formed no decisive reso- 
lation, no adjudication, no professed or deliberate determi- 
nation ; that the case was decided when Lord Raymond was 
avery young man. But it is impossible for any man to 
take down in aperfect and correct manner, every obiter 
saying that may happen to fall froma Judge, in.a long and 


ad 





a Jones v. Mansel, Doug. 302. Rex. v. George, Cowp. 13. 


bh Saunderson v. Bowles, 4 Bur. 2064. * 
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complicated delivery of his opinion, and the reasons of it. 
Having mentioned " an expression of Lord Coke in Calvin’s 
case, that Berwick was no part of England, nor governed 
by the laws of England, Lord Mansfield said, that in Cal- 
vin’s case there was no question respecting the constitution 
of Berwick; what was dropped was a mere obiter opinion, 
thrown out by way of arguiment and example. My Lord 
Coke was very fond of multiplying precedents and authorities 
—and in order to illustrate his subject, was apt, besides 
such authorities as were strictly applicable, to cite other 
cases which were not applicable to the particular question 


under his judicial consideration. 


He has remarked, that inthe application of cases there is 
no greater fault, than that.of drawing general conclusions 
from particular premises. The sessions having decided in 
favor of arate,* which assessed lands and houses in differ- 
ent proportion, the Court of King’s Bench had held the 
question to be properly within the cognizance of the sessions ; 
and Mr. Justice Yates observed, that as men and judges, 
they could not but know «that there was a great difference 
between lands and houses, occasioned by the repairs and 
damages incident to the latter. In a subsequent case ! the 
sessions confirmed a rate, in which lands and houses were 
rated in an equal proportion; it was argued that there ought 
necessarily to be a distinction, and the preceding case was 
relied upon in support of that position. Lord Mansfield re- 
plied, that circumstances may vary the value of different es- 
tates; and if this plainly appear, then what is said in that 
case applies. But you take advantantage of an obiter saying 
of the Court, when the true legal ground of the authority is 
decisive against you. 


A distinction that had been taken between Bank Notes 





« Rex. v. Cowle, 2 Bur. §58.——' Hankes v. Jones, Cowp. 745. 


: Rex. v. Brogrgave, Const. 81.——! Rex, v. Butler, Cald. 93. 
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mand money, produced from his Lordship the observation, 
that 1t was pity that reporters sometimes catch at quaint ex. e 
pressions that may happen to be dropped at the bar or bench, ; t 
and mistake their meaning. “ It has been quaintly said, 
that the reason why money cannot be followed is, because 
it has no ear mark ; but this is not true: the true reason js [Ee VY 
on account of the currency of it.”. “And on application n to 


stay the proceedings in an action of T'rover, upon producing m 
the property, it was opposed on ‘the authority of former i 
cases; in which it had been assigned as a reason for refus. u 
ing similar applications, that the Court did not keep a ware. BC 
house. Lord Mansfield said, “it was pity that a false ; 
conceit should in judicature be repeated as an argument. ‘ 
The Court does. not keep a warehouse. What then? What i 
has a warehouse to do with ordering the thing to be deliver- 


ed to the plaintiff? The reason and spirit of cases make 
the law; not the letter of particular precedents.” . In ano- 
ther case,° when it became material to consider the nature of 
a mortgagor’s interest in an estate before possession had 
been taken by the mortgagee, former authorities were urged, 
in which, for particular purposes, the mortgagor was men- 
tioned to be a tenant at will, Lord Mansfield said, “ a mort- 
gagor is not properly tenant at will tothe mortgagee, for he 
is notto pay him rent; he is so only gaodam modo. Nothing 
is more apt to confound than a simile. When the Court or 
counsel calla mortgagor a tenant at will, it is barely a com: 
parison: he is like a tenant at will.” Mr. Justice Buller, 
who has greatly assisted Lord Mansfield in improving and 
illustrating the jurisprudence of the country, added. that 
expressions used in particular cases are to be understood 
with relation to the subject matter then before the Court. 





The preceding instances may convey a general idea of the 
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™ Miller v. Race, 1 Bur. 452." Fisher v. Prince, 3 Bur. 1363, 
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: principles upon which Lord Mansfield usually connected 
' reason with authority. In hisown judgments he anxiously 
' endeavored to blend the immediate justice which affected 
the particular questions before him, with the exposition of 


such clear and general rules, as might be readily applied to 
other cases depending upon.a similar principle, however 


- varied in their accidental circumstances; and was also de- 


sirous to guard against establishing such a precedent to 
meet the justice of a particular case, as might be injurious 
in its general application. Onan application® to reduce an 
unreasonable allowance of costs which had been made a 
considerable time before, his Lordship said, that on the 
merits of the question (what costs ought to have been 
allowed) he thought, that general rules implied an exception 
in cases where the general rule is used for oppression, or 
where the hardship of the particular case is such, that it 
would be manifestly unreasonable and unjust to include it 
within the general rule, provided the application was made 
in due time ; and if that had come recently before the Court, 
he should have thought the costs in question ought not to 
have been paid, for which he stated at length reasons appli- 
cable to the particular case ; but observed, that the applica- 
tion was made too late, for vigi/antibus et non dormientibus 


jura subserviunt. Every thing was in their knowledge from 


the first moment; there is no new discovery, nor new ground. 
Therefore the granting the application would be a bad pre- 
cedent, though in a favorable case—favorable cases make 
bad precedents; and though he was sorry for the hardship 
of the case, yet he was not for acceding to the application. 
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AFFINITY IN MARRIAGE. 


A case was lately reported in most of the daily newspaperé 


Yespecting the affinity of a marriage, which exhihits, in a | 


more than ordinary point of view, the absolute necessity of 
an immediate revision of many of those laws that stand un. 
repealed in our statute books, which disgrace a civilized 
people, and the origin of which can only be traced to those 
ages of barbarism and gloomy superstition, when the will of 
the sovereign, and the fate of the people, depended upon 
the mandates of a bigotted, ignorant and intolerant clergy. 
The case was tried before Sir John Nicholl, in the Court of 
Arches, Doctors Commons, Watson and Watson were plain- 
tiffs, and Fairmouth and others defendants. It was stated to 
be ‘a proceeding originally instituted in the Episcopal Court 
at Exeter, but appealed from thence by John Fairmouth and 
Mr. and Mrs. Dewar. of Arlington, in Devonshire, to annul 
the marriage of Mr. Samuel Watson, of High Week, in 
Devonshire, with Catharine Kingwell, his present wife, on 
the ground of affinity, she being the sister of his former wife. 
Considerable property is given by the will of Mr. Watson’s 
deceased mother to the parties promoting the suit, in the 
event of her son’s death without lawful issue. As he has 
none but by this last marriage, their object in the present 
suit was to obtain a sentence declaratory of the invalidity of 
that fact; thereby illegitimatizing the children, and enabling 
themselves to lay claim to the estate.” The result of this 
trial was, by direction of the learned judge, that the marri- 
age was pronounced “ null and void ;” the children declared 
illegitimate, the rightful patrimony condemned, and the pa- 
rents branded by the Court with the ignominy of incest ! 
We know nothing of the parties ; and are fortunate enough 
not to be placed in their circumstances ; but we cannot with- 
hold our detestation of a statute which demanded a decision 
that thus robs a whole family, innocent in the eye of Heaven, 
of honor, reputation, and property ! And for why ? Because 
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she man had, contrary to an old musty law, the misfortune 
to fall in love with the second sister, as he had allowably be- 
fore done with the frst! Sir J. Nicholl stated it, as his pri- 
vate judgment, that the second marriage was “ wnnatural, 


criminal, and inces tuous! Why then not the first marriage 


also? Ifthe law allowed the first, through freedom of 


consanguinity, it ought unquestionably to have allowed the 


second ! 


Wherein lies the sin: The church knows not! or why 
did the four ministers, whom Mr. and Mrs. Watson con- 
sulted upon their union, say ‘‘ that there was no harm init,” 


which is what every liberal and considerate mind must say ; 


added the ministers “ it is unfortunately contrary to the law 
of the land.” We have no desire to advocate indecorous 


alliance, but to combat prejudice and absurdity ; and should 


be glad to know on what principle the law of the land has 
been thus constituted, and is still continued, as a stumbling 


block of misery, and a barrier to happiness! [It is not from 


the prohibitory counsel of Christ; itis not from the inter- 


dicts of Moses ; nor is it from the repulsive feelings of na- 


ture! Moses declared, “ that if any man’s brother should 


take his wife, and raise up seed unto his brother.” 


Luke, 


chap. xx. v. 28. Here the sexes, it is true, are the reverse 


of the case before us; but it is immaterial : for this, which 


is not a permission to the female, but an injunction to the 


brethren, to marry their sister-in-law, is indisputably syno- 


nimous to a man taking in marriage seven sisters in succes- 


sion, and thereby justifying the affinity in question. 


Again, 


when the Sadducees asked our Saviour, ‘* Whose wile in 


the resurrection will this woman be; for sevea had her to 


wife??? May it not be humbly presumed, had he viewed it 
with criminality, thathe would have taken the opportunity 
of showing them the evil of this practice? But the fact is, 
that the prohibition is ncither a natural nor a divine law. 


It is an absurdity consistent only with the narrow ideas of 


Britain’s legislators in past ages, or the artificial blindness 






























THE DUTY OF A MAGISTRATE. 


produced by quibbling lawyers, who choose thus to siraip 
the meaning of musty acts and obsolete terms: In fine, how. 
ever dense the calumnious medium may be through which d 
the poor victims of this suit are viewed at Doctors’ Com- . 
mons, their guilt is purity, and their condemnation praise, 
when put in competition with those mercenary and unfeel- 
ing characters, who possess no other principle of justice 
than the law; and whose sense of equity is alone exerted to 
wrench from the only true and natural representatives of 
their deceased relations, that property for which they must 
one day account toa higher tribunal! That such reflections 
on our laws may cease, from the removal of their origin, is 
what we most sincerely desire. May the legislative autho- 
rity then, of this more enlightered age, b> condescéndingly | 
exerted to correct and amend them ; that whilst the people 

of England submit to the heavy burthens daily heaped upon 

them, for purposes of horrid war, this solacing drop may be 

cast into their bitter cup, and thereby extend the range of 

domestic comfort ! 


REFLECTIONS 


ON 


a 


THE DUTY OF A MIGISTRATE. 





No. I: 


it is highly imteresting to the community that a body of 
men, possessing an extensive criminal and civil jurisdiction, 
the exercise of which has an immediate influence upon the 
public morals and happiness, should so conduct themselves 
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is to impart to their country all the benefit which their 
functions are intended to produce. Every citizen, who un- 
dertakes this great trust, is bound as an honest man, and 
the member of a free government, to reflect upon the motives 
for the acceptance of it, and his qualifications for it’s dis- 
charge. If his design was to render service to his country 
by a just and upright administration of it’s laws, or to ob- 
viate the inconveniences felt by a populous neighborhood, 
from the absence of an active Magistrate; if he possess a 
moderate degree of legal information, with the industry and 
disposition to acquire whatever is necessary ; if he be con- 
scious within himself that he ‘‘ will not respect the person 
of the poor, nor honor the person of the rmighty,’”* let him 
zealously persevere in the task he has begun. The smiles 
of heaven will cheer his labors, and < grateful community 
will reverence his name. But if the desire of pre-eminence 
or political influence have any share in directing his conduct 
—if he seeks power that he may use it oppressively, let him 
first correct these dispositions, before he aspire to the office ; 
or if he neither has, nor is likely to acquire a competcnt 
knowledge of it’s duties, let him forbear, scupulously forbear, 
to accept a trust which in his hands can only be the instru- 
ment of injustice to his follow-citizens, and of dishonor to 
his country. 


Patient and unwearied attention to the cases brought be- 
fore him, and the strictest impartiality in their decision, are 
indispensable qualifications. He should cautiously sift and 
examine the witnesses on both sides of the question, and 
guard himself against the too common practic@tof believing 
or disbelieving their testimony on insufficient grounds, 
through regard or dislike of the person of the witness, or the 
person whom it affects. ‘The evidence alone should deter- 
mine a charge, and not the characters of the party ; and the 
evidence should be according to those rules which are estab- 
lished by the law and general usage. In every case the 


wees 





* xix. 15. Leviticus. 
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judgment should be given not merely with upright inten 
tions, but according to the proper sense of the existing lay, 
This is a necessary caution to check that propensity which 
Magistrates sometimes indulge, to adjudge the cause befor 
them according’to their own notions of equity. This some. 
times proceeds from the desire of avoiding the trouble of 
consulting books and acts of assembly, but more frequently 





from mistaken views of benevolence. His province is not 
to make the law, but to dispense it as made ; nor ought he in 
any case to exercise a discretion, unless it is confided to him 
by the Legislature. Within legal limits, he may give th 
largest possible scope to his benevolence, but not beyond 
them. In the whole course of his duty there will be abun. 
dant opportunities for the display of this virtue in aid of the 
law and in conformity to it’s precepts. It will teach him 
not to prefer his personal ease to the interest and conve 
nience of the parties who apply to him for redress, nor to 
postpone their causes on trivial grounds, or keep them lin- 
gering long before he gives thema hearing. It will impress 
on his demeanor, uniform composure and mildness of man 
ners, and teach him to practice whatever degree of affability 
and condescension is compatible with the support of his au 
thority. Above all, the spirit of bevevolence will teach him, 
4 that of all the ways in which his office enables him to pro 
ie mote the happiness of mankind, none is so useful, noue is 
nh so pleasing, none is so commendable as when he acts as 2 
AY peace-maker; when he suppresses the rising storm of animo- 
sity; heals the wounds of long-continued resentment ; pre- 
vents suits by encouraging arbitrations ; and invites the dis- 
cordant meéfhbers of the same family to a forgetfulness of 
past disputes, and a revival of love and amity. ‘“ Blessec 
are the peace-makers, for they shall be called the children 
of God,” v. Matthew 9. 

The duties of every public station, but particularly those 
of a Magistrate, require a considerable s' are of firmness 0 
mind. Hence that steadiness of demeanor so essential te 
the preservation of order and decorum, while engaged in the 
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ne trial of causes, so necessary to restrain the rude and imper- | 
vhich tinent, to curb the bold and overawe the obdiirate. It will iN 
shins enable him to march onward in the path of rectitude, nei- 

al ther turned aside by the fear of giving offence to the wealthy 

‘ae and influential, nor intintidated by menaces or any appre- 

ca hension of the consequences of his decisions. If all is peace 

Saad within, if conscious uprightness has directed his conduct, he 


may bid defiance to the utmost.malice of man. But his 
fortitude should be the offspring of religion, not the obsti- 
nacy of pride. He should never persist in what he believes 
to be wrong through shame of retracting, or from dislike to 
the person who has pointed out his mistake. 


On no individual is the obligation stronger than on a 
Magistrate, to promote, by all due means, the influence of 
religion. The course of his duty presents many occasions 
on which he may properly diffuse a sense of piety, and ade- 
testation of vicee He should uniformly administe? oaths with 
that solemnity and respect which the important nature of 
the ceremony demands, and he should take pains to instruct 
the careless and profligate with respect to the extent of the 
obligation incurred, the heavy guilt of perjury, and the im- 
possibility of escaping future punishment by evasive acts or 
mental equivocation. It depends upon Magistrates princi- 
pally to enforce those laws which are intended to suppress 
crimes in direct disobedience to the plainest precepts of the 





Gospel, namely, profane swearing, breach of the Sabbath, 
and drunkenness. This duty is particularly confided to them 


> fi  -—and it is impossible to reconcile the neglect of it with 
t that obligation, and responsibility, which attached to them 
: the moment they qualified. But if, instead of punishing 
. such crimes, Magistrates should themselves commit them, 


and thereby extend their pernicious influence through the 
' community, how severely ought such conduct to be repro- 
: bated! how deplorable must be the condition of a country 
whose morals are committed to the safeguard of such faith- 


1 
‘ess agents ! a 
























A TABLE 


SHEWING THE GENERAL DISTRIBUTION 
OF 


AN INTESTATE’S ESTATE, 


ACCORDING TO THE LAWS OF N. CAROLINA 





His personal répresentatives shall 
take in the proportion following— 


If anintestate dies - { 


One third to the wife, the rest to 
2 the next of kin to the intestate in 
equal degree. Vide McAustan v: 

| Green, Con. Rep. 33. 


One third to the wife, the rest to 
the child or children, and ii the 
childrea are dead, then totheir re- 
presentatives (that is their legal 
descendants) except such child or 
children, not heirs at law, who have 
had an estate by settlement of the 
intestate, in his lifetime, equal to 
_the other shares. 


Leaving a wife only 


4 wife and not more 
than two children 





The widow to share equally 
with the children, she being entitled 
to a child’s part. The same ex- 

< ception, as to advancement, pre- 
vails as in the above paragraph. _ 
Vide Davis v. Duke, Taylor’s Rep. 
213. 


4 wife and more than 
two children -« 






No wife or child All to the next of kin and thei 
legal representatives. 


A child, children, or re- 
presentative of them 


{ Alto him, her, or them. 





7 
>? 


& TABLEs 


Children by two wives—Equally to all. 
Ij,no child, children, or All to the next.of kin in equal 
“representatives of them ( degree to the intestate. 


Half to the child, half to the 

A child and grandchild )srandeil who takes by represen- 
‘ tation. 

Anhusband - - - - The whole to him. 


A father, and Mi se f The whole to the father. 
or sister - 


A mother, and brother, The whole to them equally. 1 
or sister - - = UP. Will. 49. 


A wife, mother, three One third to the wife, residue 
brothers, or sister, 4 to the mother, brothers, sister, and 
and nieces - - - (nieces. 


Awife, mother, nephews 


to the mother, and the other third 
and nieces - + @ 


to the nephews and nieces. 


{ One third to the wife, one third 


A wife, brothers or sis- One third to the wife, the rest to 


ters,andmother - the brothers or sisters, and mother. 


The whole (it being then out of 
A mother only - - je latter part of the 1st section of 
the act of 1766.) 


2 One third to the wife. the rest 
Aw ? ther - * 
ife and mother to the mother. 


A brother or sister of the 

‘whole blood, and bro- 

ther or sister of the 
half-blood - - - 


4 posthumous brother, { 


; Equally to both. 


or sister, and mo- 


Equally to both. 


A posthumous brother or 
sister, and brother or 
sister born in the life- 
tzme of the father - 


A father’s father, and 


mother’s mother - 


Uncle or aunt’s children, { 


Equally to both. 


Equaily to both, 1 P. Will 55. 


and brother’s or sis- 


Equally to all. 1 Vesey 333. 
ter’s grandchildren 
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A grandmother, uncle All to the grandmother. P;; 
or aunt - - - Chance 527. 


Two Fae, G nephew & { Equally to all. 1 Atkyns 4355. 
aniece - - - - 

An uncle and deceased All to the uncle. 1 P. IV7j// 
uncle’s child + = 593. | 

An uncle by the mother’s 
side, and deceused un- All to the uncle, 
cle or aunt’s child | 

A nephew by a brother, 
and a nephew by a Equally per capita.’ 
half sister - - - 

































The whole, the nephews and 
nieces, taking per stirpes and not 
per capita. 


A brother or sister’s ne- 
phews or nieces - 


A nephew by a deceased 
brother, and nephews Each an equal share per capiic, 
and nieces by a de- | and not per stirpes. * 
ceased sister - = 


A brother and grand- The whole to the brother. Am), 
father - = - = 191. 

A brother’s grandson, 
and brother or sister’s 
daughter - - = 

A brother & two aunts—All to the brother. 


; One third to the wife. the resi 
A father end w? ’ 
"are. J to the father. 


All to the daughter. 3 1 L. Ray 
571. : | 





* Per capita, 1s where all the Claimants claim in their own right, as in 
equal degree of kindred, and not jure representations ; as if the next kid 
be the intes‘ate’s three brothers, A, B, & C, here his effects are divided 
ino three equal portions, and distributed per capita one to each. 


2 When persons take by representation, it is called succession in stirpes; 
as if A dies, leaving three children, B leaving two, and C the brother 
ct A and B surviving; then one third to A’s three children, one third to 
B’s two children, and the remaining third to C the surviving brother. 


, Ifthe grandson’s father survived the intestate, but died before distri- 
bution made, then his son becomes entitled in distrtbution with the sister’s 
daughter to a moiety, but not otherwise, because the son becomes the re: 


presentative of his father, it being a vested interest in him, but he musf 
take out administration, 
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Rutherford v. Allen, Sheriff af Lincoln County. 


This was an action of debt forthe escape of William Far- 
quhar, who was arrested by the defendant ona Ca. Sa. regu- 


larly issued at the plaintiff’s suit. A verdict was found for 


the plaintiff under the direction of the court. The following 
reasons were filed in support of a motion for a new trial, 
which was overruled by the court ; from which judgment 
the defendant appealed to this court. 


1. Misdirection or the Court,- who decided and gave in 
charge to the Jury that the delivery of the prisoner Far- 
quhar up to the Court at the return of the Ca. Sa. was not 
such as to discharge the officers ‘Though it appeared that 
the officer gave him up at the return term into open Court, 
and an entry appears on the minute docket in the following 
words: * The sheriff of Lincoln comes into open Court and 
‘surrenders William Farquhar, whom he had taken upon 
a Ga. Sa. at the suit of James Rutherford.” 


2. The Court left it to the Jury to infer from parol evi- 
dence whether Patterson who served and returned the Ca. 


Sa. was deputed, no evidence appearing that any written 
authority existed. 


3. If it had been known to have been necessary to make 
‘he surrender a good one to discharge the officer,. to make 
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ADJUDGED CASES 


it known to the plaintiffs, or to the sheriff of this Court, he 
could have proved what is set forth in the annexed affidavit, 
He was therefore as to this point surprised, &c. 


Lowrie, J. delivered the opinion of the Court. 


By the act of 1777, chap. 8, sec. 5, every sheriff, by him 
self or his lawful deputy, is bound to execute all writs o: 
other process to him lawfully issued and directed, and make 
due return thereof. iets 





The first question then presented to the Court by this re. 
cord is, has the defendant, the late sheriff of Lincoln county, 
to whom the plaintiff “ legally issued and directed” a writ 
of capias ad satisfaciendum against Wm. Farquhar returna- 
ble to the County Court of Rutherford legally executed and 
returned the same ? In order to arrive at a correct solution 
of this question, we must enquire what is commanded by 
the writ. The mandate of the writ is, that the sheriff tafe 
the body, safely keep it, and have it before the County Court 
of Rutherford on a certain day therein specified. The de- 
7 fendant then answers, and says, the plaintiff ought not to 
1 have and maintain, &c. his action thereof, &c. for that it ap- 
pears by the Record of the County Court of Rutherford that 
“the sheriff of Lincoln County comes into open Court and 
“surrenders William Farquhar whom he has taken upon 2 
Ca. Sa. at the suit.of Jas. Rutherford.” 


It is objected that this is not a good return in exoneration 











of the sheriff, the defendant ; for that it does not appeat 
that notice was given to the plaintiff of the time of.the sur- 
render, or of the time of the return of the writ. We are 
all of opinion that this objection is not sustainable. 


Notice can only be necessary in any case where it 
serves to give information to the party claiming the benefit 
of it, of some fact or circumstance without which he could 
not legally be presumed to have knowledge., That is not 


im 
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ne case here. The writ of Ca. Sa. was issued by the 
olaintiff himself; it would be idle therefore to say he was 
nailing to notice of the time when the writ of Ca. Sa. was 


* 
+ 


veturned, and when the debtor was surrendered. This 
case differs from that of bail surrendering their principal 
to the Court in discharge of their undertaking. Bail have 
the right of surrendering their principal im discharge of 
themselves at any time, but of the time when they make 
such surrender the plaintiff cannot be presumed to have any 
knowledge ; he is therefore in such case entitled to notice 
that he may have an opportunity to move the Court to have 
his debior committed, or take such other steps as he may 
deem right and proper. 


We are also of opinion that this is a good surrender and 
return in exoneration of the sheriff, the defendant, upon an- 
other ground. This writ issued from, and was made re- 
turnable to the County Court of Rutherford, and was di- 
rected to the defendant, then sheriff of Lincoln county, 
commanding him to have the body of the plaintiff ’s debtor 
before the Court from whence the writ issued to pay to the 
plaintiff, &c. Vhe mandate of the writ the sheriff was 
strictly bound to obey, but his authority extended no farther. 


Although a sheriff by virtue of a Ca. Sa. may confine a 
debtor within the walls of the public prison of his own 
county for safe custody, because by virtue of his office of 
sheriff he is the keeper of said prison, yet he has no autho- 
rity ex-officio to imprison in the jail of another county. Nay, 
indeed the sheriff of Rutherford County, in this case, would 
not have been,justifiable in imprisoning the said Wm. Far- 
quhar unless a committitur had been entered of record. 


It was the duty of the plaintiff to have been present in 
Court on the day of the return of the writ, and surrender 
of the body of his debtor by the sheriff; and to have moved 
the Court for his commitment; or to have taken such other 
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steps as he might have deemed most likely to have ensured 
or enforced the payment of his judgment. 


Let the rule be absolute. 








7} Sate: Pieas. General Issue. 
Pearsgu Ve Fisher. sf Payment and set off. Sta- 
tute limitatione Release. 


On a special verdict the Jury find that- Joseph Haiden on 
the 28th day of April, 1786, executed a bond to the plaintifi 
inthe penal sum of two thousand pounds, hard money, con- 
ditioned for the payment of one thousand pounds like mo- 
ney on or before the 1st day of March, 1787. That suit 
was broughton said bond in Salisbury Superior Court of Law, 
returnable to September term, 1803, and judgment recover- 
ed by the plaintiff thereon at term of said Court, 
180 , for the sum of £2500, and costs, upon judgment 
execution issued, returnable to September term of said Court, 
1806, against the goods and chattels of Joseph Haiden, dec’d. 
in the hands of his testator Margaret Brown, which was de- 
livered to the defendant, then acting as sheriff of Rowan 
County, who levied the said execution (among other things) 
upon a negro fellow named Isham, then in possession 0: 
Margaret Brown, executrix of the last will of Joseph Haiden, 
deceased, the aforesaid obligor. They find that the defend- 
ant advertised the sale of the said negro fellow Isham, under 
the execution aforesaid, and on the day appointed for the 
sale the said negro was claimed by Robert Haiden, one co! 
the sons of the said Joseph, deceased, whereupon the sheriff 
summoned a Jury to try the right of property in the said ne- 
gro, and the said Jury so summoned being duly sworn, did 
find that the said negro was not of the estate of Joseph Hai- 
den, deceased, but belonged in absolute property to Robert 
Haiden his son, under and by virtue of a gift made by the 
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said Joseph to the said Robert. They find that the plaintift 
had not notice of this inquisition, that the same was ex parte, 
and took place on the 28th April, 1806. 


They further find that upon the finding of the Jury, the 
defendant discharged the said negro so previously levied 
upon: and that on the 10th May following, the plaintiff 
tendered to the defendant a bond of indemnity, and request- 
ed him to make sale of the said negro under the execution 
aforesaid, and that the defendant refused to accept said bond 
or make such sale. 


They further find that the sheriff returned upon the said 
execution, that the same was satisfied as to part, viz. 
£1089 10 0, by the sale of sundry negroes mentioned in a 
schedule annexed to said return: and that the balance of the 
execution remained unsatisfied, no more property being to 
be found. 


They further find that in the year 1798, Joseph Haiden 
aforesaid, bejng possessed of the said negro isham, as if 
his own. proper goods and chattels, made a gift of him to 
his son Robert, then a minor and being with his fawer: 
That Joseph Haiden continued to keep said negro in his 
possession until his death, and by his last will bequeathed 
said negro to his son Robert, who was still living with his 
father. 


They further find that at the time of making the gift 
aforesaid, and continually up to the time of the death of 
the said Joseph Haiden, he was possessed of personal estate 
more than sufficient to pay all his debts, and was seized of 
real estate, unincumbered, of the value of two hundred and 
fifty pounds. 


They further find that the gift of the said negro was made 
bona fide, except the circumstance aforesaid do in law make 
the same fraudulent. And that on the 10th day of May, 


‘ 


«, 
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1806, he was of the value of two hundred and twenty-five 



























pounds. 


They further find that the defendant singe the 10th May, 
1806, for a valuable consideration, purchased the said ne- 
gro Isham of the aforesaid Robert Haiden, and hath con- 
veyed him away beyond the process of this Court. But 
whether under these circumstances the plaintiff is entitled tc , 
recover, the Jurors aforesaid are ignorant, and pray the 
opinion of the Court. Ifthe court should be of opinion 
that he is entitled in law to recover, then they find for the 
plaintiff, and assess his damages to two hundred and twenty. 
five pounds and costs of suit.—But if the court should be 
of opinion that the plaintiff is not so entitled, they then find 
for the defendant. 


Cameron, J. delivered the opinion of the Court. 


The facts found in this case, ovt of which the questions 
submitted arise, are these—that Joseph Haiden, onthe 28th 
April, 1786, executed a bond to the plaintiff, in the penal 
sum of £2000, conditioned for the payment of £1000 onor 
before the 1st May, 1787—that the plaintiff recovered judg- 
ment for the penalty of the bond, on which execution issued 
returnable to September term, 1806, at Salisbury Superior 
Court, and was put into the hands of the defendant, then 
being sheriff of Rowan, who levied it on sundry Negroes, 
and among others on one named /sham, then in the possession 
of Margaret Brown, executrix, &c. of the said Jos. Haiden. 


The defendant advertised the sale of the said negro 
isham, under the execution and levy aforesaid. On the day 
of sale, Robert Haiden, a son of the said Joseph Haiden, 
claimed the said negro Isham; whereupon the defendant 
impannelled a Jury to try the right of property, in said ne- 
gro, who found that the said negro was not of the estate of 
the said Joseph Maiden, but belonged, in absolute property, 
to the said Robert Haiden, by virtue of a parol gift, made 


tive 
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by the said Joseph, to the said Robert, in 1796. ‘he plain- 
tiff had no notice of the inquisition; it was ex parte, and 
took place on the 28th April, 1806. The defendant dis- 
charged the negro onthe finding of the Jury. On the 10th 
May following, the plaintiff tendered to the defendant a bond 
of indemnity, with sufficient security, and required him to sell 
the said negro Isham, under the execution aforesaid. The 
defendant refused to accept the bond, or to sell the negro— 
He returned the execution, satisfied as to £1089 10s. by the 
sale of sundry negroes not including Jsham. That the ba- 
lance of the execution remained unsatisfied, “no more pro- 
perty being to be found.” 


That at the time of the gift, Robert was a minor, and 
lived with his father, who continued to keep possession of 
the negro till his death. By his last will he devised the 
said negro to his son Robert, who continued to live with his 
father till his death. That at the time of the gift, and con- 
tinually after the time of his death, the said Joseph Haiden 
was possessed of personal estate more than sufficient to pay 
all his debts, and was seized of real estate, unincumbered, 
to the value of £250. 


Out of the preceding statement two questions arisc. 


ist....[s the verdict of the Jury, finding the right of pro- 
perty in the negro Isham to be in Robert Haiden, and not 
in Joseph Haiden, conclusive against the plaintiff, so as to 
bar his action against the defendant ? 


2d....1f the verdict of the Jury be not conclusive, was the 
gift of the negro by Joseph Haiden, to his son Robert, frau- 
dulent in law, and therefore liable to the plaintiff’s execution ? 


As to the first, it may be proper to remark, that the office 
of sheriff has many duties of high responsibility attached to 
it,in the furtherance of which, error, ora mistake of the law 
on the part of the sheriff, may involve him in difficulty, and 
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subject him to loss ; but in the performance of all official acts 
the sheriff must act at his peril. Gilbert, in his treatise op 
Executions, 21, says, “‘ the sheriff is bound at his peril to 
take only the goods of the defendant ; and if he doubt whe. 
ther the goods shewn him be the defendant’s, he may sum- 
mon a Jury de bene esse to satisfy himself whether the 
goods belong to the defendant or not. This will justify 
him in returning, that the defendant has no goods within his 
Bailiwick, and mitigate damages in an action of trespass, if 
the goods seized should not happen to be the defendant’s, 


Che only effect then, which such an inquisition can have, 
is to satisfy the sheriff Azmse/f on the question of property ; 
» govern his own discretion in the exercise of his office ; 
ro excuse him for returning “nulla bona,” and to mitigate 
the damages in an action of trespass, should the goods taken 
not belong to the defendant, as supposed by the finding of 
the Jury; but not to conclude the plaintiff in execution from 
shewing that the property levied on, did in fact belong to 
the defendant, in opposition to the verdict of the Jury. 


In 6th Term Rep. 88, Roberts v. Thomas, in speaking of 
a similar case, Lard Kenyon, Ch. J. says, “* this is a kind of 
inquest of office; it is merely to indemnify the sheriff in 
making his return co the writ; but it does not bind the right 
between the litigating parties.” 

fad the plaintiff in execution been present whenthe Jury 


were impannelled, to try the question of property, if he had 
been afforded an opportunity of disproving the claim set 


up to the negro, by Robert Haiden, and if he had been fully 
heard on that occasion, and the Jury had, after hearing both 
sides, found a verdict in favor of Robert, then there would be 
more plausibility in the position that the finding of the Jury 
should be conclusive between the plaintiff and the sheriff— 
but it would be in violation of the first principles of law and 
rational justice, to conclude the plaintiff on a question where 
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he was neither heard, nor had any opportunity of being heard, 
as the case states that he had no notice of the inquisition ; 
and that it was entirely ex parte. 


But admitting that the plaintiff had been duly notified of, 
and present at the taking of the inquisition, still it ts not 
conclusive as to him—the right decision of most questions 
of property, depends on the interpetration of the rules of 
law applicable to each particular case ; which questions can 
be properly tried only before Courts of Justice of competent 
skill to expound and enforce the rules of law. ‘The inqui- 
sition held by Jury, affords an opportunity for the applica- 
tion of the rules of evidence and of law pertinent to the 
case—and the party aggrieved by their decision, having no 
right to appeal from it, would be without remedy, if such de- 
cision should be conclusive. Such an inquisition can serve 
only to indemnify the sheriff in making his return, but it 
does not bind the right of the litigating parties. 


Che plaintiff having offered the defendant sufficient indem- 
nity for selling the negro, and he having refused to aceept 
it, and to sell under the execution, leaves him entirely with- 
out excuse. On the first point, therefore, the Court is of 
opinion that the finding of the Jury is not conclusive in fa- 
vor of the defendant in this action, and that the plaintiff 
was not bound by it from shewing that the property of the 
negro was in Joseph Haiden. 


As tothe second question, the Court is of opinion, that 
the gift of the negro in question by Joseph Haiden to his 
son Robert, was fraudulent in law, and void against the 
rights of the plaintiff, and liable to his demand. The grounds 
on which this point is decided are fully explained im the 
case of Sherman v. Russell, decided at this term; aud a 
repetition of them here is deemed unnecessary. 


Judgment for the plaintiff. 


ct 
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Slocumb v. Anderson. 


This cause came up from Cumberland Superior Court, 
upon a rule to shew cause why a judgment entered up a. 
gainst the defendant in that Court should not be set asid: 
for irregularity. To the transcript were annexed letters and 
hfidavits tending to illustrate the transaction and explain 
the circumstances under which the judgment was entered, 
but it is deemed unnecessary to insert them here, as the 
several parts which had any influence on the Judgment of 
the Court are adverted to in their opinion. 


The case was argued by Strong for the defendant and 
Browne for the plaintiff. 


SEAWELL, J. delivered the opinion of the Court. 


This is a rule to set aside a judgment which, upon the 
face of the record, appears to have been entered at the Fall 
Term, 1810, of the Superior Court of Cumberland County. 
The irregularity complained of, is, that the judgment never 
was taken in term time, but really was confessed out of 
Court in the month of January, 1811, and entered by con- 
sent in vacation, as of the precedingterm. This allegation on 
the part of Anderson, is supportedby his own affidavit, and 
corroborated by a letter from him to the plaintiff’s agent, 
and produced by the agent in shewing cause against this 
rule. It is moreover to be observed, that room was allowed 
both parties to make or produce affidavits ; and the facts in 
Anderson’s affidavit being stated to be within the knowledge 
of Winslow, the plaintiff’s agent, and if they were untrue 
should be denied by the agent. From this view, therefore, 
it seems clear that the entry upon the records was in vaca~ 
tion, and as of a term preceding the time of entering. 


In support of this entry, as a judgment, it has been con- 
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tended, that the party by his own act has justified and au- 
:horised the entry upon the records, and that he ought not 
now to be heard when he endeavors to avoid it, unless he 
shall show equitable grounds. That as the Court is called 
upon to act, the applicant in such case should have merits 
on his side, or the Court should not /isten. And it is fur- 
ther contended, that such judgments are in conformity with 
the English practice. 


With respect to the merits of the applicant, we are all of 
opinion that if the entry of a judgment under the circum- 
tances of this case could have any validity; that being so 
bound, and by his own consent, we would not release him 
but upon its appearing essential to justice. But we think in 
this case, that the whole entry and confession were totally 
void, and are utterly incapable of being made valid. No 
acquiescence, nor admission, or acknowledgment of the party 
being any more competent to validate, than the first acknow- 
ledgment was to create. The cases cited from the English 
practice do not bear out the present. The judgments in 
their Courts entered up in vacation, were either founded 
upon proceedings actually had, in which a rule had been 
made for such judgment, or in virtue of powers of attorney 
for that purpose ; in this case there were no previous pro- 
ceedings, nor was there any power of attorney: the parties 
undertake to constitute themselves into a Court, and the 
debtor confesses judgment before the agent of the plaintiff. 


Wherefore, we are of opinion, that the rule be made ab- 
solute, and that the entry of the judgment be vacated. 


Sherman ve Russell. 
DETINUE FOR NEGRO GEORGE 


Michael Sherman, about twelve years ago, made a parol 


gift and delivery of the negro in question, to his daughter 
KK 
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Elizabeth: At the time of the gift made, the said Michael 
was owner of four or five other negroes, two hundred acres 
of land, with a plantation on which he lived, and a small 
quantity of household furniture. There was no evidence 
of his being indebted to any person at the time of the gift, 
nor any evidence of an intent to defraud ; but it was proved 
that the motive of the gift was to provide for his daughter, 
who was acripple. The negro, as well as the child, lived 
with, and remained in the possession of, the said Michae! 
until the sale hereafter mentioned, the said Elizabeth being 
then stillan infant. After the giftaforesaid, Michael Sher- 
man became indebted, and judgment and executions to the 
amount of £130, or thereabouts, were obtained against him 
about four years after the gift, which executions were levied 
on the negro in question and sold by the constable, to satisfy 
the aforesaid executions, at the price of $555; but failing 
to pay the money, the negro was set up again and bid off by 
William Dickens at the price of $549, but for the benefit of 
the plaintiff—the plaintiff had the interest and benefit of the 
executions—no money paid at the time of the purchase, but 
finally all paid—one hundred dollars of which was paid to 
Michael Shernvyan, by the hire ef the said negro for one year. 
At the time of the sale the negro was claimed on behalf of 
the said Elizabeth under the gift mentioned. Mary Bres- 
sir, then Mary Sherman, the mother of Elizabeth, who 
claimed the negro for her daughter, bid for him, to save 
him, as she said, for her daughter. At the time of the sale 
Michael Sherman was possessed of two other negroes, the 
land, plantation, and household furniture before mentioned ; 
and at the time of his death, which happened shortly after- 
wards, he left property sufficient to pay his debts. The 
defendant held possession of the negro under Elizabeth to 
whom the gift was made, and got possession about eighteen 
months before the commencement of this suit. Elizabeth, 
at the trial, was between twenty-three and twenty-four years 
of age. The plaintiff remained in possession of the negro, 
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except the year he was hired as aforesaid, until he came to 
possession of defendant. ‘Ihe judgments were not given in 
evidence, but the executions. The judgments were in pos- 
session of the constable, who was dead ; and diligent search 
for them had. been made, and-they could not be found. 


If the Supreme Court should be of opinion the sale under 
the executions was valid, then a new trial to be granted, but 
if not, the verdict to stand. 


SEAWELL, J. delivered the opinion of the Court. 


This is an action of detinue to recover a slave which the 
plaintiff bought at a sale, made by a constable, in virtue of 
an execution against the goods and chattels of Michael Sher- 
man. 


It appears from the case stated, that the slave in quéstion 
once belonged to Michael Sherman, who, sometime antecé- 
dent to the contracting the debt which it was sold to satisfy, 
gave the sathe to his daughter by parol. That the daughter 
was then an infant of tender years, and a cripple: That 
both the daughter and slave continued witlrthe father; who 
was not indebted at the time of the gift} and that at the 
time of his death, his estate was amply sufficient for all his 
creditors. 


The Jury, under these circumstances, found a verdict for 
the defendant, and the case comes into this Court upon a 
motion for a new trial. 


If it became necessary in the preserit case}; to consider the 
effect of the gift, in opposition to the claim of a creditor, 
upon common-law principles, it would be important to en- 
quire into the motives which induced the father to make the 
gift. It wouldthen be proper to consider why a father, if 
he was in no dread, or expectation of future insolvency, ot 
had no design of defrauding a subsequent purchase, should 
(unnecessarily, as regarded the situation of his child,) place 
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beyond his legal control, property which he continued ig 
possess and enjoy, by conveying it to an infant incapable of 
using it, and which, at that time of life, in no respect required 
such assistance, nor was in reality benefited by it. 


But, in the present case, we are relieved from this necessity, 
as we are all of opinion that the gift, not being in writing, 
is, as to a creditor, void by the act of 1784. 


That act, it is true, does not in express words declare that 
a parol gift shall be void, as to a creditor ; yet such inference 
is clearly deducible from the design of the framers, and falls 
within the legal import of the expressions used. The pre- 
amble declares, that, whereas many persons have been in- 
jured by secret deeds of gift to children and others, and for 
want of formal bills of sale, and a law perpetuating the same; 
the Legislature then declares in general terms, as a remedy 
for the evils, that a// sales shall be in writing, attested at 
least by one credible witness ; and that all bills of sale for 
negroes and deeds of gift of any estate, of whatever nature, 
shall be recorded in nine months, or the same shall be void. 
To give effect to the parol gift in the present case, would 
be expounding the act to protect a parol gift against a cre- 
ditor, whilst a parol sale, though for full and valuable con- 
sideration, and attended with possession, would be void. 
The design of the act was to protect persons who had suf- 
fered, and were still liable to be injured from the existing 
laws; those persons were creditors or purchasers, none 
others were capable of being injured. The cause from 
whence the mischief resulted, was the secret conveyancing 
of slaves from one individual to another, and for want of 
formal bills of sale and a law perpetuating the same. The 
intention of the Legislature manifestly reaches the present 
case, and we are satisfied it is within the import of terms 
employed. Added to this is a series of adjudications in the 
Courts of this State, from the year 1796, to this time, many 
of which have received the sanction of that justly celebrated 
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lawyer, Mr. Justice Haywood, whilst he presided on the 
bench. Fortifiedin our own with the opinion and repeated 
decisions of so great a. judge, we have the less difficulty in 
saying the verdict was wrong. A different construction 
would. be sticking to the /etter of the act, at the expense of 
the manifest design. 


Wherefore we are of gpinion the rule for new trial be made 
obsolute.* . 


* Judges Henderson and Cameron being employed whilst at the bar, as 
opposite Counsel for the parties, gave no opinion. Judge Henderson, 
however, did not coincide in the opinion of the Court. 


Executors of Stephens v. Smart’s Executors. 


Fhe plaintiff’s testator was a resident of South-Carolina, 
where he died, and where letters testamentary were granted 
to the plaintiff. The defendant’s testatator was an inhabitant 
of this State, and never resided in South-Carolina. The 
question submitted, is, whether the. action can be brought 
upon such letters testamentary. 


Court. We are of opinion that the probate and letters 
‘testamentary issued in South-Carolina, are sufficient to ena- 
ole the plaintiff to sue here. The constitution of the United 
States and the act of Congress made to carry it into effect, 
direct us to give “ full faith and credit to the records, pub- 
lic acts and judicial proceedings” of other States. A pro- 
bate is a judicial act of a Court, having competent jurisdic- 
tion, and while it remains unrepealed, completely authenti- 
cates, the right of the executor. _ 
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Mason v. Cooper, bail, Sc. 
Cameron, J. delivered the opinion of the Court. 


The Scz. Fa. in this case is in the common form, to which 
the defendant pleaded ‘ nul tiel record.” 7 


It is only necessary to ascertain the legal meaning and ex- 
tent of the plea, to decide whether the plaintiff is bound to 
produce the bail bond, or to account for the loss of it. The 
plea must be taken as an answer to the Sci. Fa. which re- 
cites matter of record, and only puts sweh matter in issue— 
such as the judgment against the principal, and the writ of 
Ca. Sa.—But it is no anwer to any other matter contained in 
the Sci. Fa. which is in pais. Although the act of Assem- 
bly directs the sheriff to take and return bail bonds, together 
with the writs, it does not make them matter of record ; be- 
cause it permits the person charged as bail to deny the execu- 
tion of the bail bond, provided he supports his plea by afii- 
davit. If they were matter of record, their execution could 


P). 


not be denied ev en on oath. 


It follows, ener that as the plea in this case does not put 
the existence of the bail bond i in issue, the plaintift was not 
bound to produce it, or to account for its loss. : 


Judgment for plaintiff according to Sci. Fa. 


MClure v. Burton end others. 


Covenant against Richard and James Bullock and others, 
and upon oyer being prayed and given to the defendants, 
they pleaded a variance between the writ and the deed des, 
clared on, in this, viz. thatthe defendants Richard and James 
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Bullock were named in the writ, but were not parties to the 
decd. The plaintiff then moved to amend his writ by strik- 
ing out their names ; and it is referred to this court to de- 
cide whether such leave be given. 


SEAWELL, J. delivered the opinion of the Court. 


We are of opinion that this case is within the scope of the 
latter part of the act of amendment of 1790, which gives 
power to the Courts to amend imperfections, defects and 
want of form, upon such conditions as they may prescribe. 


If the act did not allow an amendment in matter Vi 
substance, that part which allows an amendment would be 
perfectly inoperative ; for, as to matters of form, they are 
cured, andneed noamendment. ‘The reasons for this exposi- 
tion of the act are stated more at large in the opinion of the 
Court in the case of J’ Neil (3 Davis v. Evans and others, 
decided at this term. But.as,the plaintiff must fail in the 
present action without the interference of the Court, and as 
the defendants, according to the present construction of the 
action, would recover costs, the Court, therefore, will not 


confer a favor on the plaintiff at the expense of defendants. 


It is true, that if plaintiff has.no cause cf.action, the defen- 
dants cannot be injured by costs; and that if the demand is just, 
the defendants should pay, or be compelled to pay, with costs. 
Yet, according to the present action the plaintiff has no de- 
mand, and it may be, for-aught this Court. knows, that upon 
the allowance of the amendment, the defendants, may make 
atender with a profert-—and they mzg/t have done so at first 
if they had been charged with a contract. they Aad entered 
7nt0~ 


Wherefore, we are of opinion, that the plaintiff be permit- 
ted to amend, upon the payment of all costs up to the time 
of amendment.* 





oun . 


* Henderson and Cameron, J. gave no opinion, being of opposite coun- 
cil; but both concurred in the opinion. Hall hesitante, 
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Eerent v. Potts. 


This was an action of covenant, brought by the owner of 
the brig Susanna upon a charter party of affreightment, which 
after stating at full length and in the usual form, the freight- 
ing of the brig to the defendant for a voyage from Wilming- 
ton to Jamaica, and the delivery of the cargo there accord- 
ing to the bill of lading, proceeds thus: ‘“ Joshua Potts, 
hereby obligates himself, on delivery of said freighted car- 
go to his consignees at Kingston, and for and in considera- 
tion of services thus performed by the said owner, agent, or 
master of said brig, &c. the said freighter will one day after 
the total discharge of said cargo, pay or cause to be paid to 
the same at Kingston, the following rates of freight,” &e. 


The question for the opinion of this Court was, whether 
the acts to be performed by the plaintiff, formed a condition 
precedent, according to the true construction of the charter 
party ; and as such ought to be averred and proved, to entitle 
the plaintiff to a recovery. 


The case was submitted without argument. 
SEAWELL, J. delivered the opinion of the Court. 


We,are all of opinion, that the plaintiff can maintain no 
action upon the charter party to recover the freight, without 


averring in his declaration, and proving on the trial, that he 


had carried the goods according to the terms of the covenant. 


And that, therefore, the rule for a new trial be discharged. 
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*hillips ve Smith, Executor of Dry. 
Hocaenpyle v. M’ Dawell’s Executors. 


In these cases special verdicts were found; the material 
tacts of the first of which were : That the plaintiff was evicted 
by lawful title from a tract of land, conveyed to him in 1781, 
by the defendant’s testator, with a general covenant of war- 
ranty : that the purchase money of the land was £60, but 
that at the time of eviction in 1814, its value was £ 345, from 
the ordinary and regular rise of property. 


In the other case, the verdict stated the land to be worth 
at the time of purchase in 1796, £200, and at the time of 
finding, £750, including improvements. 


Taytor, C. J. delivered the opinion of the Court. 


The questions we are called upon to decide in these cases 
is, Whether upon an eviction, the seller of land is responsible, 
under his warranty, to damages to the amount of the in- 
creased value from the time of sale, and consequently for 
the improvements made on the premises ; or whether he is 
bound to pay the purchaser only the value of the property at 
the time of sale? The British authorities do not furnish 
any direct decision upon this subject in relation to the action 
of covenant ; and that it is not easy to deduce from any ana- 
logy they afford, the correct rule of adjudication, is proved 
by the diversity of opinion, prevalent in the American tri- 
bunals, where the question has occurred. It has been in- 
vestigated by learned and laborious counsel, and illustrated 
by the researches of Judges of the highest order of intellec- 
tual excellence ; yet in Massachusetts, Connecticut and 
South-Carolina, the rule is to allow the value at the time of 
eviction ; in New York, Pennsylvania and Virginia, the va- 
lue of the land at the time of purchase, forms the measure 
of damages. 
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Equal difficulty, it is probable, was experienced on this 
subject in first laying down the principles of the civil law, a 
system generally characterized by its intrinsic excellence, and 
by being founded in many respects on the just grounds of 
rational jurisprudencee An arbitrary rule was resorted to, 
which limited the damages to double the value of the thing 
sold ; but the avowed principle which gave rise to the rule, 
was not to bind the parties beyond what they might reason- 
ably expect the damage to amount to, from the non-perform- 
ance of the contract. The principle itself is certainly con- 
formable to natural equity, although the rule built upon it, 
seems better calculated to put an end to strife and uncertaii- 
ty, than to reach the merits of particular cases. 


Indeed we cannot hope that the practical application of 
any rule will obviate all inconvenience and injustice ; whe- 
ther the damages be referred to the time of sale, or to the 
time of eviction. But mature consideration has convinced 
us, that to allow the purchaser the original value of the land, 
has the strongest sanction from legal analogy, is Most conso- 
nant to the mild and temperate spirit of the common law, 
and less likely to produce public inconvenience or individuat 
mischicf, than any other rule we could adopt. 


The latter consideration, it ts true, ought never to influ- 
ence a decision in cases where the law speaks a clear and 
explicit language; but no one will deny that it merits the 
highest attention, where neither scale of legal reasoning pre- 
ponderates. 


The only remedy by the ancient law, for a person claim- 
ing under a warranty, was the writ of warranted charte, in 
which, land itself was recovered, equal in value to the land 
sold at the time of sale. 


There is no variance in the books upon this point. Ina 
warranty to the feoffee made by the feoffor, if upon vouch- 
er, special matter be shewn by the vouchee, that when he en- 
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tered into the warranty, the land at the time of the feoffment 
was worth only £100, and now at the time of the voucher, it is 
worth £200, by the industry of the feoffec, the plaintiff in a 
warranted charte shall recover only the value as it was at the 


“the time of sale. Fenk. Cent. 35. 


If feoffor improve by buildings, yet dower shall be as it 
was at the seisin of the husband; for the heir 1s not bound 
tg warrant, except according to the value as it was at the 
time of the feoffment, and so the wife would recover more 
against the feofttor, than he would recover in value. Co. Litt. 
note 193. 


The leading cases on this subject are copiously and elabo- 
rately stated by Mr. Luther Martin, in an opinion given by 
him, to be found in that useful work, Mr. Hall's Law 
Journal. 


The warrantia charte, which was a mixed action, calling 
for judgment on the warranty, as well as_ for damages, has 
given place to the action of covenant, which pledges the per- 
sonal as well as the real assets, to the performance of the 
covenants. In this respect the remedy is more effectual 
and obligatory than the ancient one; but there does not 
seem to be any adequate reason for adopting a different rule 
of compensation. 


The real intention and honest understanding of the par- 
ties, ought alway s to be considered in expounding and enfore- 
ing their contracts. Nothing could be more unreasonalle, 
than to interpose a mode of computing damages, which in 
all probability, was not : contemplated by either of the parties 
at the time of contract, and which, if then brought into view, 
would have prevented its completion. 


It is certainly repugnant to our ordinary conceptions of. 
justice, that a person who sold land of little worth a few 
years ago, which now, by cutting a canal, or other expensive 
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improvements, hath increased in value beyond all reasonable 
anticipation, should be liable to the purchaser to the full a. 
mount at the time of eviction. It would be doing violence 
to the spirit and general course of such transactions, to ima-. 
gine, that the seller, at least, calculated upon such a result. 
He has no control over the conduct of the purchaser, who 
may conduct his improvements in any manner, and push 
them to any extent, which views of profit, pecuniary ability, 
taste, Or Caprice may suggest. | 


A. wealthy man may purchase from one in moderate cir-. 


cumstances, a spot of ground on which he expends large 
sums of money, either with the view of commercial profit, 
or in the gratification of a luxurious and costly rage for im- 
provement; and thus, when the defect in title 1s discovered, 
ihe property is of greater value than the seller is able to pay. 
That the property should increase in value, and that the 
purchaser should improve it, were circumstances, which 
might have been reasonably expected by the seller ; but it 
is difficult to believe, that he should, for an insignificant 
consideration have calmly calculated upon the total ruin of 
himself and family, in the possible event of a future eviction 
of the purchaser. 


The truth is, that in fair sales, and to such alone can the 
rule now established apply, both parties have a confidence in 
the goodness of the title. The seller possesses no know- 
ledge cencerning it, which is not equally accessible to the 
buyer, who receives a warranty, that in the event of the 
title proving defective, he may be restored to the situation 
he would have been in, had he never purchased. If, accord- 
ing to the common apprehension of mankind, the purposes 
of a warranty were more extensive than this; ifits design 
were to indemnify the purchaser for the loss of his bargain, 
and the value of his improvements, would it not be custo- 
mary to require something more than the security of the deed, 
when it was intended to incur great expense in improvement! 
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Let the title continue unimpeached, the increasing valué 
of the property is the gain of the buyer ; the seller can claim 
no addition to the’price. But if the title prove defective, 
the buyer will still recover the value of the land, as it was 
when he purchased, although it may be diminished at the 
time of the eviction. In both cases, the same rule of coms 


pensation should be applied. 


Many cases have been stated, and may again be adverted 
to, which demonstrate the extravagant hardship of a con- 
trary rule. 


Land is sold for a small price, on which, before eviction, 
a gold mine may be discovered, as in Cabarrus County; a 
flourishing town may be erected on it, as is the case in many 
parts of the State ;—or it may become unexpectedly valua- 
ble for. agricultural purposes, by being connected with a na- 
vigable stream, of which an instance occurs in that immense 
body of land, lying on Lake Phelps, and which, before the 
Canal was cut connecting it with Albemarle Sound, was 
held in comparatively small estimation. Indeed, without 
any eXtraordinary means of improvement, the increase in 
the value of lands, in many parts of the State, has been so 
great and rapid, as to baffle calculation, and deceive foresight. 


Those who are conversant with Courts of Justice, know, 
that the early patents produced on trials in some parts of the 
State, have studiously left out lands then deemed of no value, 
(not worth the taxes) which now, by draining, or in some 
imstances, by the increased evaporations from clearing the 
grounds, have become the most productive. 


Any other rule of computing damages, than that of the 
value at the time of sale, would, in our opinion, produce the 
most glaring injustice, and the wide spread ruin and impo- 
verishment of families. Nor is the principle varied because 
the jury, in one of these cases, have found that the increased 
value of the land, arose from the ordinary and regular rise 
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of property. Some rule must be established as a guidé to 
the community ; for it would produce endless inconvenience 
to constitute the jury chancellors in each particular case, and 
it is impossible to take ahy intermediate period between the 
sale and eviction. 


We have adupted that which refers to the sale, from 4 
belief that if the authorities do not amount to precise de- 
monstration on the point; they at least raise a strong probaé 
bility that the law is so; and because such rule appears to 
us equitable, rational, and most consonant to the views and 
understanding of the contracting parties. 


Daughtry by Guardien v. Haynes’s Executors. 


This was an action, on the case, brought under the act of 
1793, which gives a remedy, by debt or case, to any person 
injured by the neglect, or misconduct in office; of any Clerk 
of the Superior or County Court, &c. Upon the trial of the 
cause in the Superior Court, the following facts were estab- 
lished by evidence, and the case was transnfitted here with 
leave to plaintiff to enter a non-suit, if this Court should 
think the action not maintainable ; otherwise, judgment to 
be entered for the plaintiff. 


James Daughtry, father of the plaintiff, died intestate, 
after which the defendant’s testator as Clerk of Northampton 
Couuty Court, issued a paper, purporting that one Joseph 
Daughtry was appointed administrator to James. No ad- 
ministration bond, however, was executed by Joseph; but 
he sold the personal estate of James, to one-seventh part of 
which the plaintiff is entitled, which with interest she claimed 
from the defendant. Except the letters of administration 
abovementioned, there was no evidence that Joseph was 
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to sppointed administrator : no suit has been instituted against 
e him by the plaintiff or any distributee, and the present suit 
d was not commenced until after the death of the defendant’s 


e testator. The whole of Joseph Datghtry’s property had 
been sold under execution. 


SEAWELL, J. delivered the opinion of the Court. 


It is unnecessary to examine whether the defendants are 
at all liable under the circumstances of this case; for we 
are all of opinion the present plaintiffs have no right to re- 
COVETs 


To maintain every action, it is essential that the plaintiff 
should have the /ega/right to the thing demanded. Upon the 
death of an individual intestate, his personal estate belongs 
to no one, till administration is granted. When granted the 
title has relation back to the intestate’s death. 


The administrator is the on/y legal owner; and he is in 
law accountable to no one but the creditor. The claim of 
the next of kin is from and through the administrator. This 
is an attempt to claim adove him. 


Whatever injury the estate of the intestate may have sus- 
tained ; yet in point of law, none can be considered as en- 
titled to satisfaction but the legal owners. If the law were 
otherwise, it would place it in the power of the next of kin, 
without security, and possibly insolvent, to obtain possession 
by suit at law, of the whole personal estate of the intestate. 


The plaintiffs, therefore, having no right in law, we are 
of opinion there should be judgment for defendants. 











Age ADJUDGED CHSES 


Sullivan vy. Miichell, 
{NDORSEE OF A PROMISSORY NOTE AGAINST THE iNDORSxEE, 


The note was made by John Mitchell, payable and nego. 
tiable at the Bank of Cape Fear. When it became due, th: 
holder was at Wilmington, where the maker had usually 
resided, but had not at that time any house or store there, 
The defendant then informed the plaintiff, that the maker of 
the note was at sea, and that it would be hard if he himself 
should be obliged to pay the money, as he had already paid 
large sums for him. 


No other demand was made on the defendant, nor was 
any other notice given to him: no demand was made at the 
Bank of Cape Fear, and the single question for the opinion 
of the Court was, whether under this statement of facts, the 


defendant was liable, as indorser. 
The opinion was delivered by TAytor, C. Jo 


Tae nature of an indorser’s engagement is, that he wil! 
pay the amount of the note, provided the holder cannot, 
after using due diligence, obtain payment from the maker ; 
and that reasonable notice of this fact be given to the indor- 
ser, to enable him to charge the person against whom he is 
entitled to claim. Nothing should be neglected on the part 
of the indorsee, which might reasonably havé been expect- 
ed, to enable him to procure payment from the maker ; if he 
refuse to make it, has absconded or become insolvent, and 
no delay occurs in apprizing the indorser of the fact, this, 
in ordinary cases, will be sufficient to make him liable to the 
indorsee’s action. A personal demand is not essential, it 
being sufficient if made at the house ; but if the house be 
shut and the maker has gone away, some further enquiry 
should be made concerning him, and some endeavor used 
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¢o find him out, for he may have removed to another dwel- 
ling, and have been ready to pay the money. 2 Str. 1087> 
If it be proved that he has absconded, nothing more is ne- 
cessary, when no particular place is pointed out for the pay- 
ment of the money: here it is part of the contract that the 
money should be paid at the Bank of Cape-Fear; the maker 
might have appointed an agent at the Bank to pay the money, 
y [ME or have deposited the amount to the credit of the holder. 
§ We cannot presume that this was not done, and as no appli- 
} cation was made at the Bank, which, every one receiving 
} the note might see upon the face of it, was necessary, it 
would be unreasonable to charge the indorser.- It is in the 
nature of a special acceptance, which, in the case of a bill of 
} exchange, the holder is not bound to receive, but having 
received it, he empliedly agrees to conform to it’s terms. 
Thus, if aman accept a bill payable at his bankers, the holder 
must present it there within the usual banking hours; and 
if he present it afterwards without obtaining payment, it is 
not evidence of its being dishonored so as to charge the draw- 
ers 7 East. 385: If a demand be made, at the place desig- 
nated, although notice should be given to the indorser of the 
non-payment, yet no personal demand need be made of the 
accepter, who has broken his contract, that the bill should be 
paid there. “If,” says Marius, “a bill directs the payment 
ata certain place, it ought to be paid there, without other 
demand than at the place, though the accepter lives ata 
place remote.” 26. And if he live in the same place, the law 
is the same as appeats in 2 H. Bl. 509, where the person at 
whose house the bill was made payable, was himself the 
holder of it; in which case it washeld a sufficient demand of 
payment for him to inspect his books and to find that he had 
no effects in his hands. 
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As the verdict below was improperly found for the plain- 
tiff, there must be a new trial. 
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Den onthe demise of Stith’s heirs v. Barnes. 


[his was an ejectment brought to recover a tract of land. 
laumed by the plaintiffs under the will of their uncle 47’ Kin- 
nie Lone; the materialclauses of which are as follow. “ | 
give and bequeath to the children of G. W. Long, provided 
he has any, if not, to the heirs of my-sister Stith, the land 
which lies between the road, &c.” Jtem. My brothers 
Richard. and George Long are to pay out of the bequests | 
have made them, what debts I may owe.” To his brother 


~ Richard he had previously devised a tract of land. Th: 


jury found, in a special verdict, that G. W. Long died be 
tore this suit was brought, without ever having had a child; 
that the testator’s sister Stith is still alive, and that she, as 
well as her children, the lessors of the plaintiff, lived in the 
same neighborhood with the testator, who saw them almos: 
daily ; that the lessors of the plaintiffs are the only children 
Mrs. Stith had, either at the making of the will or at the 
death of the testator 


On the trial of the cause in Halifax Superior Court, the 
introduction of parol evidence was objected to, by which the 
knowledge of the testator, as to his sister Stith being alive, 
was proved to the jury. The admissibility of such testimo- 
ny was one of the questions submitted to the Court. 


The case was here argued by Browne and Drew for the 
plaintiffs, and Danie/ for the defendant. 


SEAWELL, J. In the argument which was made in this 
case for the defendant, it was contended that George W- 
Long took an estate for life, by implication, on account of his 
being directed to pay the testator’s debts “ out of the bequest 
made to him ;” and that the limitation immediately to his 
children, made it an estate tail, which by the act of 1784, 


became a fee simple. f 
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Whether such effect resulted from the devise, or not, 
seems not material to consider. If such was the effect of 
the devise, it would then become necessary to enquire how 
the ulterior limitatition would thereby be affected : for if by 
force of our act of Assembly of 1784, words, which beiore 


the act, pave an estate tai/, are since made to pass a fee sim- 
ple, why should not the ulterior limitation, upon an event 
which must take place during the life of George, be good, 
by way of executory devise ? Upon this part of the case, 
however, no opinion is intended to be given, as we are all 
of opinion, the plaintiffs have no title. Nor does it, in my 
view, become important to decide the point in relation to 
the parol evidence ; for if the testator had expressly mens 
tioned in the will, that his sister Stith was alive, and had 
given her a legacy, such circumstance could have had no 
influence, and I should then be equally clear, the plaintiffs 
could not recover. 


In construing a will, the intention of the testator is the 
material object, and this intention is to be collected, in the 
first place, from what he has declared, by giving to the ex- 
pressions used their true import, as understoodinlaw. But 
as words are only the medium by which the intention is to 
be conveyed, they will never Le permitted to stand in the 
way, when their import would pervert, instead of perform 
what they were intended for. Thereiore, if it should appear 
irom the will of M’Kinnie Long, that he intended the chi/- 
dren of Mrs. Stith to take immediately on the death of 
George without children, though their mother should be 
living, such intent must necessarily control the meaning of 
the word ** heirs,” and therefore it could not be understood 
according to its technical meaning. It would then be evi- 
dent the testator intended heir apparent or issue ; but if no 
such intertion can be collected from any partof the will, or 
from the fact found, then we can only look for the meaning 
of the testator from the words he has used, and must take 
that to be his intention which his words import. 
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In the present case, the testator has used the expressiok 
‘“‘ heirs,” which is a word of legal import, and means those 
who shall have sueceeded to the real estate ofanother by in. 
heritance. Now, until it shall be ‘shown that the testator 
did not understand the term he has employed, either by a 
reference to the whole will, or from the fact found, he must 
be understood to have meant what he has said. 


From the will, itis not pretended that any such inference 
is drawn; but it is contended that the fact of his knowing 
his sister then to be alive, as found, will have that effect. 


I can draw no such conclusions The devise to the heirs 
of Mrs. Stith, is not of that kind or description, which though 
the enjoyment is deferred, is to vest immediately ; if it were, 
the testator’s knowledge of her being alive, would then show 
that he did not understand the meaning of the word he had 
used, as ** nemo est heirs viventis.’ His intention then 
would be manifestly frustrated, by allowing to his words thei: 


true meanin gs 


It has, however, been contended, that whenever the testa* 
tor takes notice the ancestor i$ living, a devise to the heirs 
of such ancestor, is to be considered as to his heirs apparent; 
and the cases of Long v. Beaumont, 1 P. Wms. 229, and Den 
ex Demise, Brooking v. White, 2 Black. Rep. 1010, are cited 


as authorities. 


If those cases proved that there was sucha stubborn rul: 
of law, I should certainly hesitate before I would decide 
otherwise. But they prove no such rule. They only de- 
termine, that when it appears from the will that the testator 
intended the devisees estate should vest immediately, though 
such devisees are called heirs, yet the estate shall go accord- 
ing to the zntent of the testator, and by the word heirs, will 
be intended heirs apparent, if their ancestors be then hving. 


The case of Long v.» Beaumont is shortly this : The tes- 
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ioh 
die tytor devises to trustees for 21 years, remainder to the first 
. son of his own body, and his heirs male, and in default to 


the heirs of the testator’s body, and in default of such heirs, 
to his cousin John Spark for 99 years, remainder to his first 
son in tail male, and.in default of such issue, to the Aeirs 
male of his aunt Elizabeth Long, and in default of such 
issue,to hisownright heirs. Beaumont, the defendant, was 





ice then heir apparent of the testatar, and there was a devise of 
ng an annuity to him. ‘The testator, in his will, took notice 
that his aunt, Elizabeth Long, was alive by devising her 
alsoalegacy. Now, this case only proves (what has not been 
- doubted, in the examination of the case under consideration) 
sh that technical expressions are to bend to the intent of the 
a. testator ; or in the language of Lord Coke, that the barbarous 
iad language of the testator is to be so, moulded as to effectuate 
d his intention. 
aH 


The case cited, is that of a vested remainder in tail, to the 
heirs of the aunt of the testator, with remainder in fee to the 
heir at law, in default of such issue. I have said a vested 
remainder, because the estate was not liable to be defeated 
by any event, unless the limitation to the heirs of a person 
? then alive made it contingent ; and the Court determined that 
there was sufficient upon the face of the willto discover that 
the testator did intend those he called “heirs” should take 
whilst their ancestor was living. 


nT 


The estate, therefore, vested at the death of the testator, 
though the enjoyment was. postponed. 


ne De 


In deciding that case, the Court has determined that the 
word “heirs” may be.made to mean children, issue, or heirs 
apparent, according to the zntent of the testator, and as, in 
that case, the testator had postponed the heir at law, the then 
plaintiff, till the zsswe of his aunt was exhausted, the devise 
to the “ heirs” of the aunt must be understood issue ; for 
indeed no one else could take the estate. -In aid of that 
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construction, the testator’s knowledge that his aunt was then 
alive, was relied on asacircumstance. The Court also laid 
hold of the words lawfully begotten, as connected with the 
heirs of the aunt, which they said was equivalent to heir; 
then living. “oh Syne 


The case from Blackstone, was where the testator devised 
to his wife an annuity for 80 years, charged upon thé premises 
-—and after her death, an annuity of 40s. per annum to each 
of his daughters, Elizabeth, Mary and ‘Ann, for the saine 
period, if they, respectively, live so long; and to her catgh- 
ter Margaret, the defendant, an annuity for 70 years, if she 
and the testator’s son, Richard, should, joznt/y, live so long. 
Subject to the said annuities, hé devised the premises to 
Margaret for two years from and after his decéase, with 
remainder to his son Richard, if then living, for 99 years, if 
he lived so long; and subject to such 99 years term, he de- 
vised the same to his son Richard and his heirs male, and to 
the heirs of Margaret, jointly and equally, and to their heirs 
and assigns ; and for want of heir male-of the body of Ki- 
chard, at his death, he devised the premises charged, &c. to 
the Acirs and assigns of Margaret, lawfully begotten, to 
hold to-the heirs and assigns of the said Margaret. : 


Margaret had a son at the testator’s death, Richard died 
leaving a son, living Margarety and the contest was between 
the heir of Richard, and the children of Margaret, who 
claimed to take under the appellation of heirs of Margaret. 


Tn that case, De Grey, Ch. Justice, said, “ the intention 
of the testator is clear, that the same favor should be extend- 
ed to the heirs of Margaret as to the heirs male of Richard. 
He took notice that his daughter was living, by leaving hex 
aterm and a subsequent annuity ; and he meant a present 
interest should vest in her heir, that is, her heir apparent 
during her life.” 









en 


id 
ne 
ts 


foe 











IN THE SUPREME COURT. 489 


Blackstone thought that the testator’s varying the tenure 
of Margaret’ s annuity from that of the other sisters, by mak- 
ing hers dependant on the joint lives of herself and Ri- 
chard, was proof that the testator had calculated Margaret 
might survive Richard, and therefore, as on Richard’s death, 
the estate was to go to his heirs male and the heirs of Mar- 
garet, and at a time hemp the testator calculated Margaret 
mioht be living, the word “ heirs” must be understood zssve. 


These cases need aly he stated, to shew their want of 
application to the one now under consideration. Was any 
present, vested estate, devised to the heirs of Mrs. Stith, 
which they were to take onthe death of the testator, though 
the enjoyment was deferred? To make the most of their 
case, it was Only an executory devise of the fee simple, af- 
ter the previous fee to the children of George. During the 
lifetime of George nothing ever passed to the heirs of Mrs. 
Stith, nor was it intended by the testator. If George should 
have children, the estate became vested in toem, without a 
possibility on the part of the plaintiffs. From no part of the 
will, is it to be collected, that it was the intention of the tes- 
tator, the heirs of Mrs, Stith should take the estate though 
she might he alive. Nor can we ascertain, like the case in 
Pr. Williams, that upon the death of George, without chil- 
dren, the estate was not to go over until a failure of Mrs. 
Stith’s zsswe. What influence, then, can the facts found have 
in expounding the intention of the testator? Can it be in- 
ferred from any part of the will, that the testator had calcu- 


lated that Mrs. Stith might be alive, when her heirs were to 


take? Inshort, does it appear that the intention of the tes- 
tator will be frustrated by: understaunding him to have in- 
tended what he has said | ? It-does not. And it is not in 
the power of human ingenuity to discover, from reading over 
the will, and the facts found, that the testatator did not mean 
the heirs of Mrs. Stith, namely, those who should succeed 
to her real estate, after her death, were those intended to be 
benefited by the devise. There is no ground to make such 
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inference from the situation of the parties, as. in any event, 
the devise to the heirs of Mrs. Stith was never to vest ti)] 
George’s death, wihout having had issue, and by George 
having children, to be effectually prevented. The testator, 
therefore, might haye calculated upon George’s _SUIViving 
his sister Stith. 


In whatever way, therefore, I am capable of considering 
this question, it seems to me there is no ground to doubt. 
Mr. Powell, in his excellent treatise on devises, page 567, 
says, “ It is necessary to the constitution of a devise, that 
there be a deyisee, certain, or capable of being made, &c. 
and the law, therefore, requires every one claiming in that 
character, to answer in all respects to the description the de- 
visor has given.” And, in page 369, upon the same subject, 
he continues, “ Whenever a testator describes his devisee, 
as heir of one generally, none can take under that description 
unless he fully answers it in all particulars ; from whence, 
it follows, that none can take, as such, during the life of his 
ancestor, for “‘ nemo est haves viventis.” The author then, 
by way of illustration, puts the case. ‘“* One having two 
sons and two daughters, devised his lands to his youngest 
son, in tail, and for want of such issue to the heirs of the bo- 
dy of-his eldest son, and if he died without issue, that the 
land should remain to his two daughters, in fee. The testa- 
tor died ; the youngest son died without issue, leaving the 
eldest, who had issue, and it was held by the whole Court 
he could not take.” But the same author, after citing di- ~ 
vers other cases decided upon the same principle, remarks: 
“ But if the testator clearly show, by positive words, or if 
it must be necessarily inferred from facts, that he meant one 
to take by the description of a particular heir, who was not 
general heir, that intent shall be carried into execution.” 
Under which description, the cases from Pr. Williams and 
Blackstone, are noticed. 


Independently, therefore, of the conviction of my own un- 


derstanding, the opinion I entertain, is supported, as I con 
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ceive, by ali the adjudged cases and elementary writers I 
have had. an opportunity to examine. 
























Wherefore, I am of opinion, there should be judgment for 
the defendant.* 


Taytor, C. J...I would willingly avail myself of any 
expressions im the will, manifesting the testator’s intent to 
use the word “ heirs”’ in a different sense from that affixed to. 
it by the law. So far the authorities allow us to go ; but in 
all the cases cited for the plaintiff, and none more in point 
can be found, such intent was collected from the will itself. 
Parol evidence has never been resorted to ; ; it was offered in, 
the case in Leonard 70, but rejected by the Court. 


Judgment for the defendant. 


* Judges Hall and Henderson gave no opinion in this case. 


Thompson v. Fohnston. 


The defendant was summoned by the sheriff of Rocking- 
ham, where he then resided, to attend Guilford Superior 
Court, as a witness for the plaintiff in his suit against Lewis 
Whitimore ; he failed to attend and wascalled out and fined 
nists A sci. fa. issued to Rockiugham, which was returned 
not found: A second sci. fa. issued to the same County, on 
which there is the same return. 


On motion for Judgment, according to sc?. fa. 
SEAWELL, J. delivered the opinion of the Court. 


We are all of opinion, that the plaintiff is entitled to have 
Judgment. When a witness is summoned he is bound to 
attend, and the law makes it his duty to know this obligation. 
The witness by removing to another County, could in no 
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wise alter the situation he stood in. As to the sci. fa. we 
think they were properly awarded—they areto a County where 
the witness resided at the time he was summoned—and it does 
not appeat the plaintiff knew the witness had removed, nor 
are we now prepared to say how that would have varied 
the case. 


Gardner v. Nei. 


This was an action of trespass vz et armis, for entering 
and searching the plaintiff’s house, under the pretence of 
looking for a runaway slave. The defendant justified, under 
a warrant, and it appeared in evidence, that the slave was 
not found in the plaintiff’s house. The warrant was set 
forth in the record, and it’s legality submitted to the consi- 
deration of the Court; but the only question decided was 
as to the form of action. 


Cameron, J. delivered the opinion of the Court. 


Every entry by one, into the dwelling-house of another, 
against the will of the occupant, is a trespass, unless war- 
ranted by such authority in law as will justify the entry. 
And the action of trespass is the only proper form of action 
which the party complaining can legally maintain in such 


case. 


é 


Whether the warrant uncer and by virtue of which the 
defendants justify their entry, into the dwelling-house of the 
plaintiff, will amount to a complete justification, or not, de- 
pends on facts not now before the Court. 


As the Court is of opinion that the form of the action is 
proper, it is unnecessary to decide the second question stated 
in the case sent up. : 


Rule made absolute, and new trial granted. 
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We 
1ere 
lo , 
” State v. Vincent. 
nor e344 
led The defendant was convicted of perjury, and his counsel 


moved in arrest of ‘judgment, because the indictment was 
signed by William Miller for H. G. Burton, Attorney Gen. 


Tayior, C. J....An indictment is an accusation found Ly ° 
an inquest of twelve or more lawful Jurors upon their oaths. 
The law has prescribed certain forms, in which such accu- 
sations shall be drawn, and will not allow any citizen to be 
punished unless such precision is observed. That they 
should.be sanctioned by the anding of a grand Jury, and 
signed by their foreman, as the best evidence of being so 
found, is essential to their validity ; but neither the Com- 
mon Law, nor any Statute, that'we know of, requires them to 
be signed by the Attc ney-General. An indictment legally 
framed, in other respects, would not be bad by not being 
signed by the prosecuting officer. 
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Fort vy. Forts Executors. | 


Elias Fort by his last will devised as follows : | 


1st...I make myself an heir to my estate, and for me to 
have a child's part forever. 


He then peqdesths several negroes to his son, Ricks Fort, as 
and in a subsequent clause gives all the rest of his estate to 
his heirs, except. Ricks Fort, “* because he has received his 
part of my estate of every denomination.” | 


This was a bill in Equity, instituted by Ricks Fort, to 
recover a distribuitve share of the child’s part, reserved by the 
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testator. Tothis bill there was a demurrer for want of equity, 


This case was argued by Baker for the complainant, and 
Browne for the defendant. 


Cameron, J. delivered the opinion of the Court. 


The testator by his last will devised as follows, to-wit: 
‘“‘ First, I make myself an heir to my estate, and for me to 
have a child’s part of my estate forever.” “TI give to my 
living son, Ricks Fort, big Luke, &c.—likewise, I give and 
bequeath to my heirs all the rest of my estate, Ricks For 
excepted, because he has received his part of my estate of 
> The testator died without making 
any disposition of that part of his estate reserved to himself, 


every denomination.’ 


The complainant claims a distributive share of it, which is 
resisted by the defendants, under the words of exclusion 
above mentioned. 


The testator, by reserving to himself a child’s part of his 
own estate, plainly shewed, that as to so much of his estate, 
he did not intend, at the time of making his will, to dispose 
of it. He evidently intended to retain the power of appro- 
priating it according to his future inclination; but not hav- 
ing done so, he must be considered as having died intestate 
in relation to it. 


The words of exclusion relied on, in that clause of the 
will containing the bequest to the complainant, must be cons1- 
dered with reference to the fair meaning of the testator. At 
the time of making his will, he did not intend to dispose of, 
nor did he in fact dispose of, the whole of his estate. As to 
what he was then giving away by his will among his chil- 
dren, he meant that he had given his son Ricks his full 
share ; and that he [Ricks] should not take any more of the 
estate which the testator was devising to his heirs. ‘The 
words of exclusion can only operate to deprive Ricks Fort 
of a participation of the property contained in the residuary 
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clause of the will; but for which he would be entitled to an 
equal share of that property which the testator clearly meant 
to dispose of—they cannot apply to that part of the estate 
which the testator, by reserving to himself, did not dispose 
of, and of which he died intestate :—consequently, the com- 
plainant is entitled to a distributive share of that part of the 
testator’s estate. 


Demurrer overruled: 


Philemon Hawkins v. noe Hawkins’s Executor. 


Upon the trial of this suit inthe Court of Equity, in War- 
ren County, several issues were submitted to the Jury ; but 
*t is only necessary to state those on which the questions arose 
which were submitted to this Court. These were, 


ist... Whether negro Lewis ever came to the hands of the 
defendant, as part of his testator’s estate ? 


2nd... Whether the title to the negroes in dispute, was in 
complainant’s testator ; or in defendant’s testator? 


Upon the trial of the first issue, the defendant introduced 
several witnesses, who proved, that on a proposition being 
made by Philemon, to refer the will of Philemon Hawkins to 
certain arbitrators, John Hawkins declared he would not re- 
fer his title to Dorcas and her issue, for he had a good 
title thereto ; that thereupon Philemon did agree that his 
title to Dorcas and her issue should not be impaired there- 
by; or, in the words of the witness, should be taken out. 
That a day or two afterwards, the parties met and executed 
a bond of submission, under which the arbitrators afterwards 
made an award. The counsel for the petitioners, insisted 
at the trial, that the bond being under seal, was the only evi- 
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dence of the terms of submission, and that parol evidence of 


the previous agreement Was inadmissible. 


On the trial of the second i issue, the coniplainant offered 
several depositions to prove declarations of the defendant's 
testator, that the purchase of the negroes was made for the 
complainant’s testator. 


The defendant’s testator claimed title to the said negroes 
under a bill of sale, transferring the property absolutely to 
him ; to which bill of sale, from Abrams and Bishop, the 
complainant’s testator was a subscribing witness. 


The case was argued by Browne for the complainant, and 
Baker tor the defendant. 


Cameron; J. delivered the opinion of the Court. 


The evidence offered by the defendants, to prove a parol 


a%reement inconsistent with, and repugnant to the bond of 


submission executed bu the parties, was properly rejected, 
because forbidden by policy and the plain rules of law ; which 
prohibits the parties to a deed, from contradicting it by pa- 
rol evidence, unless in cases of fraud and accident. 


The evidence offered by the plaintiffs, to prove the decla- 
rations of the defendant’s testator, that the negroes in ques- 
tion were purchased by him for plaintiff’s testator, notwith- 
standing the bill of sale was made absolutely to defendant’s 
testator by the seller, was improperly rejected. 


The rule of law which disallows the introduction of parol 
evidence, for the purpose of contradicting, altering, or vary- 
ing a deed, applies only to the parties to the instrument. 
This is settled in the case of Shepperd v. Glasgow, decided 
in this Court. As then, the testator of the plaintiffs was 
not a party to the bill of sale, by which the negroes were 
transferred to defendant’s testator, the former is not preclud- 
ed from availing himself of the testimony proposed. 


Let there bea new trial on this issue. 
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Dickinson v. Van Noorden. 


‘This was an action on a bill of exchange, drawn by the 
defendant, and made payable to the plaintiff, who en- 
dorsed ,it to William Guthrie, or order. Two questions 
were submitted to this Court-— 


1...Whether the bill is negotiable by indorsement, not 
being payable to order ? 


2...1f it is, can the indamement.1 in full be struck out at Jd 
trial, and the action be supported i in the name of the payee? 


The latter question only, was decided by the Court, whose 
opinion was delivered by 


CAMERON, J. 


it has been already decided by this Court, in the case of 
Margaret Gittings v. Ward, that a full endorsement of a 
negotiable instrument may be stricken out on the trial—The 
correctness of this opinion is supported by the opinion of the 
Chief Justice of the United States, and the practice in the 
Court in which he presides. If the instrument be not nego- 


tiable, there surely can be no objection to striking out such 
indorsement. 


Judgment for plaintiff. 


Leroy v. Dickinson and four others. 


This was an appeal from a decree of the Court of Equity 
of Beaufort County. The answers of all the defendants. 
except that of Joel Dickinson, had been filed at the fall term, 
1813, and the cause stood on replication and commissions. 








om 
57 Se 
Se ee ee 
Pa ea eee Dn Oar. cn 


= >>; 
a 


eS le 
= oe te pre a 
Oe Mare SS 
Aad Range 





Sg ake 


raat cia 


4 


4 
ts 
, S 

ve | 
; 
Gl 


Del es 


“oe od 


i tere eae 
SeEPe ROT T 


area 


Asi ie witeG 


ew i Ser puns 


a 


PS ce 


eS He SS Mes 
~ 


4.98 ADJUDGED CASES 


Leave was given to amend the answer of Marshal Dickinson, 
and the amended answer was made the foundation of a mo- 
tion to dissolve the injunction. ‘To repel this answer, the 
complainant moved for leave to read depositions filed in the 
office, which was refused by the Court; and, on hearing the 
answer, an order was made to dissolve the injunction foy 
two thousand dollars. The only question decided by this 
Court was, whether the complainant ought to have been per- 
tnitted to read the depositions, 


The case was argued by Browne for the complainants, and 
Mordecai for the defendant. 


Cameroy, J. delivered the opinion of the Court. 


Although the usual practice in the Courts of Equity of 
this State, has been to exclude affidavits taken ex parte to 
support the merits of an injunction, we know of no adjudi- 
cation which would exclude the reading of depositions taken 
regularly on notice given tothe adverse party, after the in- 
junction has been sustained, and the cause continued as an 
original, on a motion to dissolve the injunction by the intro- 
duction of the amended answer of the defendant. The dis- 
tinction between the cases is so obvious, that it need only 
be remarked, that the reason for excluding them in the for- 
mer case, does not apply to the latter. In the former, they 
are taken without notice, and ex parte. In the latter, they 
ate taken on due notice, affording the adverse party an op- 
portunity of a cross-eXamination. 


We are of opinion, that the complainant was entitled to 
support the merits of his bill, by the depositions, regularly 
taken in the cause, on the motion of defendant to dissolve 
the Injunction on his amended answer. 


Therefore, let the decree of dissolution be reversed, and 
the cause remanded, with leave to complainant to support his 
injunction by the depositions regularly taken between the 
parties. 
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Davis & another v. Evans §& others. 


he The defendant demurred specially to the declaration for 


eight distinct causes ; which demurrer was, upon argument, 
sustained ; but the Court, at the same time, (Spring Term, 
1812,) gave the plaintiffs leave to amend, upon payment of 


7 
is 
Pn 


costs. 


At a subsequent Term, the defendant obtained a rule upon 
the plaintiffs, to shew cause, why so much of the former ore 
der as gives leave to amend, should not be set aside for ir- 
regularity, error, and want of authority to grant such leave ; 
on the argument of which, the Court intimated an opinion 





that the order was irregular, but referred it to this Court to 
decide whether the rule should be made absolute. 


The question was elaborately argued at a former Term, 
by Strong for the plaintiffs, and ¥. W7/liams for the defend- 
ants ; when the Court took time to advise—and now, at this 
Term, their opinion was delivered by 


SEAWELL, J. 


This question is in effect, whether the Court below had | 
power to allow the amendment : for if the Court had no au- 
thority, the granting the order was a perfect nullity. 


If a strict and literal construction be placed upon the act of 
1790, it will be found, that in no case whatever can matter 
of form be amended, whereby any end is obtained: for by 
the words of the act, this power seems only to be exercise- 
able as to imperfections, which are not set down as causes 
of demurrer. And by the preceding part of the same act, 
such defects are cured by not being demurred to. 


The last part of the section, however, has these general 


words, “ That the said courts may at any time permit either 
MM 
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of the parties to amend any thing in the pleading and pyc. 
céss, upon such conditions as the said Courts respectively, 
shall, in their discretion and by theirrule, prescribe.” 


Unless, therefore, the Courts under these last words, have 
power to permit the parties to amend in cases of Special 
Demurrer, the consequence would be, that the plaintiff may 
be permitted to amend, in substance, though there be a gene. 
ral demurrer. Andyet, as toa mere slip in matter of firm, 
not essential to the justice of the case, which had been seiz. 
ed upon by vigilant council, the hands of the Court were 


completely tied. 


As therefore, this construction can be completely obviated 
by allowing to the latter words an import, which they cer. 
tainly bear, that of amending any thing at any time, we atc 
of opinion it was competent for the Court below to make 
such order, and that the rule for setting aside the order bx 


discharged 


Douglas v. Auld. 


* 


Scire facias against the defendant, a sheriff, to shew caus: 
why an amercement against him should not be made absolute. 
The plaintiff had issued a fiert facias against Cash, which 
came to the hands of the defendant, who returned on it 
‘“‘ Not satisfied ;” and the only question submitted to this 
Court was, whether for such return he was liable to amerce- 
ment under the act of 1777? 


Cameron, J. delivered the opinion of the Court. 


By the act of Assembly passed in the 2d Session of 1777, 
C. 8, § 5, the several sheriffs are required to execute all 
process directed to them, and to make “ due return” thereo! 











pre- 


ely, 


ave 
Cial 
nay 
ne- 
rm 
1Z* 
ere 


ers 
re 
ke 


be 








IN THE SUPREME COURT. 501 


to the Courts from whence such process issued, under the 
penalty of £50 for each failure. 


The true meaning of the words “ due return,” we under- 
stand to be, that the sheriff shall; by his return, set forth 
what act he hath done in compliance with the precess directed 
to him—that is, in the case of an execution against goods, &c. 
that he shall return that the same is satisfied, or thathe has 
levied on the estate of the defendant, arid could not sell for 
the want of purchasers ; or that there are no goods, &c. be- 
longing to the defendant within his bailiwick. 


The simply returning the execution on the return day 
named on it, without having made a legal effort to obtain 


’ within the true meaning 


satisfaction, is not a ‘* due return’ 
of the act of Assembly. The return, in this case, “ not 
satisfied,” is substantially the samie as if there was no return 
whatever on the execution—it is perfectly evasive of the law, 
and if permitted to pass unnoticed and unpunished, would 
do a serious injury to the creditor, and bring the authority of 
the law into contempt—for if such return should form a suif- 
ficient excise for a sheriff once, there is no reason why he 


might not repeat it as often as he pleased. 


Amercement made absolute....Judgment for the plaintiff. 


Curtis v. Hartsfield tS Delk: 


This was a motion to dissolve an injunction obtained by 
complainant, on a bill containing the following allegations. 
That in September, 1813, Nathan Hartsfield, surviving ad- 
ministrator of David Delk, sold at public vendue, on’‘a cre- 
dit of six months, a slave named Ben, as the property of his 
intestate, of which the complainant became the purchaser at 
the price of $425, for which he gave his bond. That since 
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the sale, Jacob Delk, son of the intestate, has claimed Ben a: 
his property, under a deed of gift from his father, and threa- 
tens to sue for him ; in consequence of which the complain- 
ant, before his bond became due, applied to the administrator 
for an indemnification against Jacob’s claim, and offered to 
pay off his bond, upon being made secure against it ; but 
the administrator refused to give it, and hath since recover- 
ed judgment on the bond. That the complainant can get no 
satisfaction out of the estate of Daniel Delk, which 1s insol- 
vent ; nor from the administrator, who hath sold off all his 
property and is about to remove: he, therefore, prays an in- 
junction, and that the administrator and Jacob Delk may be 
compelled to litigate their title to Ben before he is compelled 
to pay the price of him. 


Jacob Delk’s answer sets up a title to Ben, under a deed 
from the intestate, made in 1811, and registered at the time 
of sale ; alleges infancy at the time of the vendue, and spe- 
cial notice to the complainant of his title, and an assurance 
that he should sue for him: it also asserts that he forbid 
the sale, and doubts whether the court can compel him to sue 
the administrator, against whom he has noclaim. 


The answer of Nathan Hartsfield, the administrator, also 
alleges special notice to the complainant of Jacob’s claim, his 
forbidding the sale, and insists that the complainant having 
purchased with a full knowledge of the defect in the title, 
has no equity to be relieved ; it does not admit the insolven- 
cy of his intestate’s estate, nor his own design to remove. 


SEAWELL, J. delivered the opinion of the Court. 


It is the opinion of this Court, that the injunction be con- 
tinued. 4 


In forming this opinion, we do not undertake to determine 
that it is in the power of this Court to compel the defendant 
fo litigate the title of the slave ; but when the complainant 
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‘s called upon to pay the purchase money by the defendant 





























all Wartsfield, itis certainly competent for a Court of Equity, | 

in- to compel him to indemnify the complainant. We also are 

mn of opinion, that. the defendant Delk should be restrained 

” from suing the complainant, inasmuch as a fair opportunity 

aa is now presented to beth parties, to litigate the title of the 

slave—and the Court of Equity, having all parties before it, 

no would be competent completely to do justice, by, making 

I such decree as would embrace the whole case. 

lis 

n- ly: 

be 

“ The State v. Bryson. 

4 CameERON, J. delivered the opinion of the Court. 

e The objection taken to the authority of the Court to a 

ward judgment fixed by Statute, on the conviction of the 

e defendant, is founded on the circumstance, that it is not 

d stated in the indictment that the Hon. Leonard Henderson, 

f before whom the oath constituting the perjury, was taken, is 
a Judge of the Superior Courts of Law of this State, 

? Whatever weight this objection might be entitled to, had 

- the indictment concluded at Commin Law, it is unnecessary 

' to consider or decide. The indictment states, that the false 


oath was taken in the Superior Court of Law, heid for the 
County of Mecklenburg, before the Hon. Leonard Hender- 
son, and avers that the said Leonard Henderson had compe- 
peteht power and authority to administer an oath to the 
defendant, and concludes against the Statute. The act of 
1791, C. 7, § 3, declares, “ that in every presentment or 
indictment, to be prosecuted against any person, for wilful 
and corrupt perjury, it shall be sufficient to set forth the 
substance of the offence, charged upon the defendant, and by 
what Court, or before whom the oatl» or affirmation was 
taken, (averring such Court, or person or persons, to haveasa 
competent authority to administer the same) together with. 
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the proper averment, or averments, to falsify the matter or 
matters, wherein the perjury or perjuries is or are assigned, 
without setting forth the bill, answer, information, indict- 
ment, declaration, or any part of any record or proceedings, 
either in law or equity, other than aforesaid; and without 
setting forth the commission or authority of the Court, or 
person or persons before whom the perjury was committed. 


The objection relied on, is, in the opinion of the Court, 
completely obviated by the force and effect of the latter 
member of the said recited section. 


Motion in arrest of judgment overruled....Judgment for 
the State. ‘¢ ia sania nate 2 


—Bte-— 


Benzien and others v. Lenoir and others. 
KIALL, J. delivered the opinion of the Court. 


It seems that the lands in question were originally granted 
to Henry Cossart, from whom they descended to Christian 
Frederick Cossart, his son and heir at law. That he, in the 
year 1792, made a power oj attorney to Frederick W. Mar- 
shall, either to sell the lands himself, or to appoint some other 
person attorney in fact for that purpose. That the said 
Marshall did pot dispose of the lands, but nominated and 
appointed John Michael Graffe, attorney of the said Cossart, 


in the year 1774, with very general powers, as he was autho- 


visedto do. Thatthe said Graffe, in the year 1778, sold the 
said lands as the agent of the said Cossart, to Hugh Mont- 
gomery (the elder) for £2500, of which he received £1000; 
and afterwards, in the same year, Hugh Montgomery mort- 
gaged the said lands for 500 years to said Graffe, to secure 
the balance of the debt te him, as agent of the wnitas fratrum. 
He died, and Traugott Bagge became his administrator, 
and in the year 1784, assigned the said term so mortgaged 
to Frederick W, Marshall, agent and trustee for the unita; 
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-yatrum. He died, but by will, devised the lands to Chris- 
ian Lewis Benzien, in trust for the unitas fratrum, whom, 
with others in Pennsylvania, he appointed his executors. 
The saidBenzien died in the year——, and the mortgaged term 
is at this time in his representatives, who are made parties 
to this suit ; and who are entitled (if any person is) to receive 
the money due upon the mortgage from Hugh Montgomery 
or representatives. Hugh Montgomery, in the year 1779, by 
deed, conveyed the lands to John Brown and others, trustees 
for two infant childrea, who are also parties to this suit, 
and by his will, directed the money due to the Moravians 
to be paid ; taking it for granted, no deybt, that Cossart had 
held. the lands in trust for them. 





* 


The Defendants claim the lands by virtue of grants which 


issued from the State inthe year , either to themselves 





or those under whom they claim, and a possession of said 
lands ever since ; and itis taken for ganted, without notice 
of any trust, for the Moravians. 


Upon this statement of facts, the follewing questions have 
been submitted to this Court. | 


1st....Do the deeds from Lord Granville to Henry Cossart, 
express a trust for the unitas fratrum ?. 


2nd....Can parol evidence be admitted in this case to prove 
a trust? 


3rd...1f parol evidence be admitted, does it prove a trust? 


4th....1f a trust be shewn, is it valid and sucha trust as 


supports the allegation of the bill of complainants ? 


5th....Has the interest of Henry Cossart inthe lands com- 
prehended within the aforesaid deeds of Lord Granville, been 


transferred to Hugh Montgomery ? 


6th....[f the interest of Henry Cossart has been transferred, 
‘s there not .a plain’ remedy. at law? 
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7th....Are the proper parties before the Court ? 


8th....Are the defendants protected by the Statute of Li. 
mitations ? 


With respect to the 1st, 2d, 3d and 4th questions, we think 
it unnecessary to give any opinion, because we think it js 
not competent for the defendants to make that objection. 
It concerns them not, whether there is a trust for the Mora- 
vians ornot. Suppose there is not, does it follow that Mont. 
gomery, who purchased the lands, or those claiming under 
him, are to lose the benefit of that purchase, merely because 
when he executed the mortgage deed to Graffe, he consider- 
ed the balance of the purchase-monev due by him, a debt 
due the Moravians, when that was not the fact? He, inall 
probability, became possessed of that opinion from-the repre- 
sentations of Graffe, the agent of Cossart. If Grafte made 
such representations, it was natural for Montgomery to be- 
lieve him. But whether such idea was held out, or not, or 
whether true and correct, or not, is not to interfere with the 
bona fide purchase made by Montgomery. The purchase 
money was to be paid to Graffe, or those representing him; 
and Montgomery, or those representing him, have but little 
reason to be concerned, whether the person entitled to re- 
ceive it, reccives it as the agent of Cossart, or as the agent 
of the wnites fratrum. . They have it to pay, and are willing 
topay it. But after payment they are not bound to see to 
its application. It therefore, seems difficult to discern, how 
the rights of the defendants are to be atfected by the solution 
of the question, whether the lands were held in trust for the 
unitas fratrum, or not. As tothem, the inquiry is useless, 
whether the person entitled to receive it, pays it over to the 


Moravians, or holds on upon it, as the agent of Cossart’s 
heirs, they, the defendants, have as little to do with it, as one 
man can possibly have to do with another man’s business. 

If Graffe, and other agents of Cossart, have uniformly ad- 
mitted the trust, and Cossart and his heirs have so long ac- 
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quiesced ; that circumstance, connected with the testimony 
in the case, to prove a trust, may direct the discretion of the 
person entitled to receive the money, and probably might be 
deemed sufficient to establish a trust in case of a contest be- 
tween such person and the unitas fratrum. But on that point, 
as before observed, no opinion is now given. 


The fifth objection raised by the defendants is, that the 
complainants have a plain remedy at law. If that is the case, 
certainly the bill ought to be dismissed. But to this objece 
tion two answers may be given. 


The first is, that the power of attorney from Marshall to 
Graffe, isso defective, as not to enable him coconvey the le- 
gal title of the lands to Montgomery. However, the lands 
were purchased by him, and the mortgage deed was executed 
to Graffe to secure the balance of the purchase money. In 
this situation things remained from the year 1778 until the 
present time. No objection to the sale has ever been made 
by Cossart or his heirs, or any person interested under him 
intil now, and such silence must be taken as a confirmation 
of the contract. Ifso, Montgomery, having only an equita- 
ble interestin the lands, is right in coming into this Court, 
as such equitable interest would not be noticed by a Court 
of Law. 


t 


The next answer to that objection is, admitting that the 
legal title passed from Graffe to Montgomery, that it has 
been shewn that an action at law was brought in Morganton 
Superior Court in the year 1784, by the complainants, in 
which they were nonsuited in the year 1789. And, indeed, we 
have abundant reason to believe that such was the temper of 
those times, that Cossart himself, being an alien, or any per- 
son claiming under him by deed executed since the com- 
mencement of the late war, could not have effected a recove- 
ty- Montgomery, however, who conveyed whatever title 
he had to the land, to Graffe, by way of mortgage, and who 
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now wishes to redeem that mortgage, ought not to be injured 
on that account. He, or those claiming under him, wish to 
possess the lands agreeable to his contract with Graffe, and 
the legal title is not inthem. They have aright to call upon 
the representatives of Graffe for a reconveyance of the mort- 
gage term, and upon the defendants to deliver up possession, 
and account for the profits &c. Forthese reasons, we think 
this Court has jurisdiction, and ought to sustain the bill. 


Lhe next objection, namely, that there are not proper par- 
ties before the Court, has been in a great measure obviated ; 
hecause, since that objection has been made, new parties 
have been permitted to be made. It probably would have 
been more regular, if the Attorney-General and the Trustees 


of the University, had been made a party. Indeed, that 


would have been indispensable, if we entertained a doubt on 
the question, whether the lands had been confiscated. Cos- 
sart also, no doubt, should have been a party, if within the 


Country—but he is an alien, and, therefore, cannot be made 


a party. ; 

The next and last objectionis, that the defendants are pro- 
jected by the Statute of Limitations. When suits are 
brought in this Court, over the subject matter of which, , 
Courts of Common Law, as_ well as this Court, have 
jurisdiction, this Court will consider itself as much bound 
by the Statute of Limitations, as a Court of Law; but in ca- 
ses where it has exclusive jurisdiction, as in all cases of 
trusts, the statute does not stand in the way- Authorities 
need not be cited to prove this. Inthe case before us, the 
defendants are charged with having acquired a title from the 
State, knowing ofan equitable title at the same time in the 
complainants, and that, therefore, they became trustees for 
them. Ifthat was the fact, the statute shall not afford them 
protection. If they had not notice, and became possessed of 
the legal title, they stand in no need of the protection of the 
statute ; because itis arule, by which this Court professes 
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to be governed, not to deprive an innocent purchaser for 
yaluable consideration, of the legal title, in favor of a com- 
plainant, whose claim is an honest, but only an equitable one. 


But, how does the present case stand? Admitting that the 
defendants had no notice of any trust for the Moravians, 
yet they do not state, that they were ignorant that the lands 
had been appropriated. ‘They do not deny, but that they had 
a knowledge that a grant had issued to Cossart. But, 





they say, admitting Cossart to have had a title, they deny 
that he held in trust for the Moravians. But, if they knew 
that the lands had been appropriated, they knew that they 
were not the subject of entry, and, therefore, became trustees 
for all equitable claimants under such appropriation. For 
these reasons, we think the statute does not apply. 


It is true, howeyer, that in cases of this sort, where the 
complainants have suffered thejr claims to lie dormant an 
unreasonable length of time, this Court will lay hold of that 
circumstance to prevent a decree intheirfavor. It is appre- 
hended, however, that that circumstance does not exist in the 

» present case. The sale to Monigomery took place in the 
year 1778. Immediately after the war, a suit was brought 
in Morganton Superior Court, in which there was a nonsuit | 
in 1789; and in the year 1793, the present action was brought. tig 


Decree for the complain4nts. 
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State v. Fort. 








Upon an indictment for maiming, the defendant was 
found guilty, and on a motion to arrest the judgment, one 
reason was, that no issue was joined between the State and 
the defendant. 


Cameron, J. delivered the opinion of the Court. 


Among the several objections taken to the authority of 
the Court, to award judgment, on the verdict against the de- 
fendant, it is alleged that no issue was joined between the 
State and the defendant. 


On examining the record, it is ascertained that the objec: 
tion is true, in point of fact—the legal consequence is, that 
there was nothing submitted to the Jury, and that their 
verdict is nugatory. 


Let there be a venire facias de nove. 


~ 


a FM 


Webb v. Fones’s Executors. 


This was a bill in equity for the purpose of charging the de- 
fendant’s testator as security to an administration bond, which 
was signed by him in blank, and not afterwards filled up. 


Hatt, J. delivered the opinion of the Court. 


It is admitted that there is no remedy, at law, upon the 
bond signed by the defendant, under the circumstance as set 
forth by the complainant himself; and how far this Court 
ought to go (were it confined to the facts alone contained in 
complainant’s bill) in subjecting the defendant to the de- 
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‘nand of the complainant, we are relieved from the conside- 
ration of, because the defendant’s answer is made a part of 
the case, and the parts therein set forth are to be taken as true. 


He states, that Col. Branch and himself were offered to 
the Court as securities of Mrs. Webb, and by them ap- 
proved of—that he agreed to sign, and did sign, a blank 
bond, but that it was not filled up, or witnessed, or in any 
respect binding upon him, until signed by Colonel Branch. 
This, it seems, wasnever done. There appears to be no 
fraud in the defendant—his conduct was fair and open.— 
There seems to have been no mistake, or misunderstanding, 
of what was done, or intended to be donee No _ person 
could be misled, or had a right to believe, under such cir- 
cumstances, that the defendant was, or intended to stand as 
the sole security of Mrs. Webb. If an error has been com- 
mitted, it was by the Clerk in granting letters of admi- 
nistration before bond and security was given. 


For these reasons, we are aJl of opinion, that the defend- 
ant is not liable in equity, and that the bill should be dis- 
missed. 





Stanly ve Smith and Green. 


The questions submitted to the Court, in this case, were, 


ist....Whether a sale of lands (not listed) for taxes, after 
an advertisement in the papers, of more than thirty, but less 
than sixty days, be valid, so that the sheriff’s deed passes a 
title to the purchaser ? 


2nd....Whether, on a sale for taxes of land not listed, it 
is not incumbent on the purchaser to give evidence that such 
sale had been advertised at the Court-house, and other pub- 
Nic places, in the Courts, as the law directs ? 
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Srd....Whether a deed proved and registered, agreeably to 
the a act of 1715, does convey land, when it does not appear 
to have been made, either ona good or valuable censideratioy) 


Barz, J. delivered the opinion of the Court. 


One of the questions, which arise in this case; was decided 
in Martin v. Lucy, in this Court, namely—Whether a pur. 
chaser of land, sold for taxes, is botind to shew that the 
sheriff advertised it agreeabl¥ to the directions of the ‘Act 
of Assembly? It is true, in that ¢ase, the lands had been 
listed, and it was only necessary to advertise them in the 
County in which they were situated, and in this case they 
have not been listed, in which case the additional duty is 
imposed upon the sheriff of advertising them in the State 
Gazette. 


_ But, in principle, we consider them precisely the same. 
In both cases, it is made the duty of the sheriff to advertise. 
But few persons would become purchasers if it was incum- 
bent upon them to prove that the sheriff had done his duty 
in that respect. We think it better to say, that as the law 
has made it his duty to do so, persons who bid for the land 
may take it for granted that he has discharged that duty— 
otherwise they would be deterred from bidding, and the 
mischief to owners of land, so sold, would be greater, we 
apprehend, than would be experienced by not imposing the 
burthen of proof upon purchasers. 


We mean not, by this decision, to interfere with any remedy 
which the owners of lands, so situated, may have, against a 
shetiff who may sell them without having previously adver- 
tised, as the law directs. 


As to the second question, namely—Whether a deed 
made upon neither a good, or valuable consideration, but 
proved and registered agreeably to the directions of the act 
of 1715, does convey the land therein described? We are 
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te of opinion that the act was passed merely for the purpose of 

“a perpetuating titles to lands, and that no deed in itself invalid, 

n: and inoperative, is rendered so, by the circumstance of its 
being registered. 

j Let there be judgment for the plaintiff. 


Wood v. Hood. 


It is referred to the Supreme Court, to decide, whether 
there can be an appeal from the decision of the County Court, 
in a case of petition for a private way. 


Cameron, J. delivered the opinion of the Court. 


On a careful examination of the acts of Assembly, respect- 
ing the power of the County Courts, to order the laying out 
of roads, &c. we cannot discover any distinction between 
the case under consideration, and the case of Hawkins from 
the County of Randolph, in which it was determined that an 
appeal would not lie from the judgment of the County Cour: 
to the Superior Court, in the matter of roads, &c. 


The right of appeal, in such cases, is given by an act of 
the General Assembly, passed at their last Session, which 
operates on all future cases. 


This appeal having been brought up before the passing 
of said act, and at a time when there was no legal authonty 
for the same, the Superior Court had no jurisdiction of it. 


Appeal dismissed. 
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Smith ve Walker. 


The plaintiff claimed title under a patent granted to 
Walker, and in order to prove a corner tree, introduced evi- 
dence on the trial of this ejectment, of the declarations of 
John Walker the younger, now dead, as to what he heard 
his father, the patentee, say, respecting the corner. The as- 
sertions af Walker, the patentee, were made when he was 
owner of the land, and at a time when no dispute existed, or 
was expected, concerning the title. The evidence was re- 
ceived in the Superior Court, and the plaintiff obtained a 
verdict. The caiise came up ona motion for a new trial. 


Haut, J. delivered the opinion of the Court: 


We do not mean, in the smallest degree, to alter the rule 
of law, which, when questions of boundary are before the 
Ceurt, permits evidence to be given of common rumor and 
report, or what deceased disinterested persons have been 
heard tosay, &c. Necessity, in that case, as well as in many 
pthers, requires that such evidence should be received ; nor 
would it be proper to say, that evidence should not be given 
of any act done by the owner of the land—but, to permit his 
leclarations to be given in evidence, would be impugning 
the maxim of law, which declares, * that no person shall be 


< witness in his own cause.”’ 


If the person, whose declarations are now sought to be 
given in evidence, was alive, and had been present in Court, 
having the same interest in the lands as when those decla- 
rations were made, no person would have thought of using 
him as a witness. And would it be proper to take the 
declarations of a person, as evidence, whose testimony, as a 


witness to the same point would be properly rejected ? 
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Although, for want of better testimony, declarations of 
deceased persons are to be received as evidence, the law 
never intended to qualify persons to make them, whose tes- 
timony on the score of ifterest, would, on ordinary occasions, 
be rejected. 


wan 8 ¢ Siew 


Venable y. uartin. 


Motion, on the part of the Plaintiff, to strike out from the 
taxation of costs, the attendance of several witnesses, sum- 
moned by the defendant, but not examined. It appeared 
that the witnesses were called to the book, sworn, and, on 
motion of the plaintiff, committed to the care of an officer. 


Hatt, J. delivered the opinion of the Court. 


When it appears to the Court that a party has summoned 
a witness, not at all material in the suit, justice requires that 
he should pay the costs so incurred himself, and that his 
adversary should not be charged with them. But the per- 
son aggrieved should make his objections as soon as he can, 
after having made the discovery ; one strong reason for 
which, is, that the judge who tried the cause, is much better 
qualified to judge of the materiality of a witness than any 
succeeding judge. 


Whether the witnesses in the present case, were material 
or not, it is unnecessary, however, to inquire, because they 
amongst others, were at the plaintiff’s own motion called, 
sworn and delivered over to the sheriff, which we all think 
was sufficient notice that they were summoned ; and if they 
were not examined, he ought then to have ascertained the 
fact of their immateriality, and not have postponed it to a 
time when the inquiry is much more difficult to. be made. 


Let the present motion be dismissed. 
NN 
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Fohnston v. Green. 


Debt on a promissory note, to which the Statute of Limita- 
tion was pleaded. Demurrer and joinder. 


Haut, J. delivered the opinion of the Court. 


Before the passing of the act of limitations, actions might 
have been brought at any indefinite distance of time after 
they have accrued. This was the mischief intended to be 
remedied by that act. But all actions, not included within 
its operation, remain in the same situation as before its pas 
sage, in which class it is apprehended the present action, 
(namely, an action of debt upon a promissory note, not under 
seal) isincluded. For the act, in enumerating many actions, 
speaks only of actions of debt for arrearages of rent. 


Tt is true, and it may appear a little strange, that a de- 
mand, upon a simple contract, should be barred, when an 
action on the case is brought upon it, and not barred, when 
sued for in an action of debt. Be that as it may, the 
remedy was with the Legislature, and they have so passed 
the law, as to make it apply to the form, and not to the sub- 
ject matter of the action. 


Although our act of Assembly is nearly a copy of the 
Iinglish Statute passed in the reign of James I, yet in this 
respect it is very different. That Statute bars “ all actions 
_of debt grounded upon any lending, or contract without spe- 
cialty,”” which words, if used in our act, would certainly bar 
the present action. Butour act only speaks (as before ob- 


served) of actions of debt for arrearages of rent. 


Of course, we must pronounce, that the demurrer shall be 


sustained, 
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State v. Penny: 
‘Hatt, J. delivered the opinion of the Court. 


The substantive charge laid in this indictment, against the 

defendant, is an intention to pass the counterfeit bank note 

, therein described, knowing it to be counterfeit. It is true, 

and it may be assumed as a legal truth in our criminal code, 

that it is the intention which constitutes the offence. But 

that intention must, at least in part, be evidenced by some 

act of the party. No act of the defendant is here charged as 

culpable, although the note may be counterfeit; yet he may 

have become possessed of it innocently, and acquired that 
knowledge afterwards, 


No instance can be found, where such a charge has been 
substantiated at Common Law, and this is rendered the 
more probable, from the great many offences which have 
been created by Statute, relative to counterfeit coin. We 
will notice one created by Statute 37, Geo. III. where it is 
made an offence to have the possession of certain counter- 
feit coin, without lawful excuse, which shews that such pos- 
session was not an offence before that time. 


It is true, it was held in Sutton’s case, 1 East C. Law 172, 
by three Judges against the opinion of Lord Hale, that the 
possession of two iron stamps, &c. with an intent to counter- 
feit, &c. and utter the coin so counterfeited, was an offence 
at Common Law; but the difference between that case, and 
the present case, consists in this—That the stamp carried 
with it no disguise, and a person was not so likely to acquire 
possession of it as innocently as of a counterfeit note, on 
which might be placed every disguise that ingenuity could 
give it. 


We are of opinion that the indictment should be quashed. 











#18 ADJUDGED CAaS¥s 


Smith v. Hortler. 


This was an appeal from Brunswick Superior Court, in 
which a motion was made by the defendant to remove this 
cause to another County ; that Court overruled the motion, 


The affidavit on which it was founded, states in substance, 
that the plaintiff is a man of considerable influence in the 
County, and that, in the defendant’s belief, he will exert that 
influence to obtain an improper verdict: that a great many 
persons hold freeholds under him, who are subject to be 
turned off at his pleasure, and that such persons are not suff- 
ciently independent of him, to give the defendant a fair trial, 
should they be on the Jury. 


Tay or, C. J. delivered the opinion of the Court, 


It highly concerns the character of a State, that its Courts 
of Justice should be so organized as to afford full assurance 
to every suitor, that his cause shall-be patiently investigated, 
and impartially decided. This principle has likewise an es- 
sential operation in preserving public order, and enforcing 
private justice ; it represses the hope of impunity, which 
incites evil men to the commission of crimes ; promotes punc- 
tuality and fair dealing ; imparts confidence to the innocent 
and well disposed ; and diffuses amongst all classes of the 
community, that reverence for the laws, and obedience to 
their authority, without which, liberty is but a name, and 
security a shadow. The apprehension that the existing Ju- 
dicial System would produce injustice in cases where either 
party was influential in the place of trial, formed one argu- 
ment against its adoption, which had so much weight with 
the Legislature, as to occasion a provision for the removal 
of the causes. The only reason required by the first act, 
was the suggestion upon oath, of probable grounds, that 
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justice could not be had inthe County where the cause was 
pending. Act of 1806,§12. As a specification of the 
grounds was not rendered necessary, it was easy to make 
the suggestion, and the removal of causes, became almost a. 
matter of course. To remedy this, the act of 1808 was 
passed, which requires the facts to be stated on which the 
belief is founded, so that the Court may judge whether the 
inference is properly deduced. We think it very probable 
that the facts stated in this affidavit may deprive the defend- 
ant of a fair trial, and that the spirit of the act, and the li- 
beral interpretation, which, on account of the object it aims 
At, it certainly merits, entitle him to a removal of his cause 
tosome other County. ‘ The administration of justice, says 
Blackstone, should not only be chaste, but should not even 
be suspected. A Jury coming from the neighborhood has, 
in some respects, a great advantage, but is often liable to 
strong objections : especially in small jurisdictions ; or where 
the question in dispute has an extensive local tendency ; 
where a cry has been raised, and the passions of the multi- 
tude been inflamed ; or where one of the parties is popular, 
and the other a stranger, or obnoxious.” 


anally Gee 


Staie v. Yancy. 


Indictment for an assault and battery, to which the defend- 
ant pleaded “* auterfoit convict,” on which the Jury found 
specially, that the defendant for the assault wherewith he is 
charged, had been brought into the County Court of Wake, 
and, on his submission, fined for a contempt, the assault 
having been committed in view of the Court. 


The question is, whether the plea, under the facts found, 
forms a bar to this indictment. 
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The case was argued by Burton, Attorney-General, for 
the State; and Browne for the defendant. For the State 
was cited 9 Fohns. 417; for the defendant, 4 B/. 121. Cro, 
Eliz: 405. 1 Bil. Rep. 640, 


Taytor, C. J....The punishment for the contempt is not 
a bar to this prosecution. The first was in the exercise of 
a power incident to all Courts of Recurd, and essential to 
the administration of the laws. The punishment, in such 
cases, must be immediate, or it would be ineffectual, as it is 
designed to suppress an outrage, which impedes the business 
of the Court. ‘The indictment for the assault, leads to the 
correction of the party for the disturbance of the public peace. 
Although but one injury is done to the individual assaulted, 
yet the same act constitutes two public offences ; which, ac- 
cording to the circumstances, might require different degrees 
of punishment. The Court may punish, ina summary way, 
its officers abusing its process, by oppressing the parties, or 
committing extortion, fraud or malpractice ; yet none of 
these offences are merged in the contempt. If parties con- 
cerned in a cause are libelled, this amounts to a contempt of 
the Court, and may be punished in a summary way ; but 
may not the offender also be indicted ? The same conse- 
quence would seem to follow in cases of rescue, where the 
party might be punished both for the contempt and the mis- 
demeanor. One offence violates the law which protects 
Courts of Justice, and stamps an efficient character on their 
proceedings ; the other is levelled against the general law, 
which maintains the public order and tranquillity. 
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Porter vy. Knox’s heirs. 
a The question referred to the Court in this case, is, what 
0 


costs the defendants’ are entitled to recover from the plain- 
tiff, upon the abatement of this suit? 


SEAWELL, J. delivered the opinion of the Court. 


This action was originally brought against Knox, the an- 
cestor, in trespass guare clausum fregit pending the action, 
he died, and the defendants, his heirs, were brought in by sc?. 
fa. Theheirsrelied upon the pleas already pleaded, and the 
cause remained in that situation until the accumulation of 
much costs, when the sc. fa. was dismissed by the Court, 
upon the defendants’ motion, the legality of which motion 
has been sanctioned by this Court; and the question now 
presented, is, what costs are the defendants entitled to re- 





cover ? 


It is contended, for the defendants, that, under the act of 
1777, they are entitled to all the costs accrued upon the sci. 
fa. as that act, in express terms, declares, that the party shall 
recover costs upon a dismission. 


It is material to observe, that in legal parlance, the term 


‘“‘ dismission,” exclusively applies to the practice in Courts 
of Equity ; and that the act of 1777 has, in no instance, au- 
thorised the Courts of Law to dismiss a suit. But it is quite , 
certain, that it has long been practised inthe Courts of Law 
in this State, for.the plaintiff to dismiss his suit, as a kind of 
substitute for a discontinuance. This mode of practice, no 
doubt, existed before the year 1777; and it seems natural 
to conclude, that in framing a Statute to regulate the prac- 
tice under the new government, those intrusted with that 
duty would regulate themselves, in some degree, by the 
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practice before pursued,.which, in all probability, was then, 
as respects the use of a dismission, as it is at the present time, 


If, therefore, the dismission in use, in the year 1777, was 
an act of the plaintiff, and not of the Court, it seems clear 
this was not such a one as was contemplated by the act. 


It has, however, been contended, that if defendants had 
pleaded in abatement, they wouid, upon the abatement of the 
suit, been entitled to costs; and that the office of a plea is 
only to inform the Court of what dves not otherwise appear. 
This is true, and only pr ves there was a mode of proceeding 
by which the defendant might have had costs. But, suppose 
no motion for dismission had ever been made, and the cause 
had travelled to a verdict for the plaintiff and the judgment 
had been arrested, as it inevitably must, could the defendants 
then have had costs? If, therefore, the defendants have not 
availed themselves of pleading in abatement, but, after con- 
siderable delay by which heavy costs have accrued, prevailed 
upon the Court to exercise the extraordinary mode of dis- 
mission, they certainly cannot be in a better situation than if 
the cause had proceeded to a final hearing, and the judgment 
arrested, in which case neither party can recover costs. To 
prove that a party, by his irregularity, may deprive himself 
of costs, several cases were cited in the argument, by defend- 
ant’s counsel, 


Wherefore, as there is no judgment for either party, we 
are all of opinion that neither can recover his costs. 


Carson v. Noblet. 


The question in this case was, whether the action of tres 
pass vi et armis, was maintainable by the plaintiff, under the 
tollowing facts, which were found by special verdict, 
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The subject of the action was a horse, which was contract- 
ne. ed for by the plaintiff, with one Dobson, provided Jason Car- 
son should, when he saw the horse, approve him. Jason, at’ 
the plaintiff’s request, went to Dobson’s, approved the horse, 
and received him into his possession, as the plaintiff’s pro- 
perty; he then put him in possession of the plaintiff’s fa- 
ther, until the plaintiff might chuse to take him away ; the 
father using the horse in the mean time as his own proper- 
ty, with the consent of Jason. Afterwards the plaintiff be- 
ing at his father’s, had the horse in his possession, but not 
chusing to take him away then, still left him in his care, with 
the same permission to use him until he could send for him. 
One Roston passing by the father’s, on his way to a trial | 
several miles off, borrowed the horse to ride; a judgment | 
was recovered against Roston, and the horse was sold by h 
| 





the defendant, a constable, under an execution. 
Taytor, C. J. delivered the opinion of the Court. 


It seems to be wellsettled, that either an actual ora con- 
2 structive possession will entitle a person to bring trespass. 
Where he has the right of present possession, though the 
actual possession may not be in him, it is sufficient ; and 
although the actual possession be in another, under such | 
circumstances as enable the owner to determine it when he 
please, by retaking the property, yet he is not precluded from i 
bringing this action. The father of the plaintiff had the pos- | 
session, as the depository of the plaintiff, but there was also fl 
an implied possession in the latter, as there is in an owner | 
who employs acarrier. In the case of Ward v. Macauley, 
4 Term. Rep. 489, the owner had parted with the right of 
possession to the furniture, during the continuance of the 
lease, and therefore he could not maintain trespass. Lord 
Kenyon there thought he might bring trover, in respect of 
the right being in him ; but he afterwards retracted that | 
opinion, and on Gordon v. Harper, 7 Term. Rep. 9, it was t 
held, that in such a case, even trover would notlie. In this 
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case, the piaintiff allowed his father to use the horse, untjj 
he thought proper to take him, and whether the horse wag 
taken from the father or from Roston, makes no difference, 


since a sufficient possession remained inthe plaintiff, for the 
protection of his property. 


Judgment for the plaintiff. 


3 § ge 


Den on demise of Hatton and Wife v. Dew. 
(CAMERON, J. delivered the opinion of the Court. 


Owing to the imperfect statement of facts, contained in 
‘he transcript sent up from the Court below, the Court is 
unable to decide satisfactorily to themselves, the several 
points reserved in the statement. 


Therefore, let a new trial be granted. 


State ve Stewart. 


This indictment was found at October Term, A. D. 1815, 
at which time one Jacob Jackson was bound in this Court 
in a recognizance in £50, to appear at this term as a witness 
in behalf of the State, in this case. The said Jackson then 
resided in Guilford County, at the distance of twelve miles 
from the Court-house—but had prepared to remove, and, 
shortly thereafter, did remove himself and family to the 
State of Tennessee, where he now resides, at the distance of 
three hundred miles from Guilford Court-house. Along the 
road usually, and, by the said Jackson, actually travelled, 
from his place of residence to the said Court-house, the dis- 


tance within this State, is one hundred miles. At this term 
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the said cause came on to be tried, and the said Jackson, as 
he was bound, attended as a witness in it, in behalf of the 
State ; when the said defendant, R. Stewart, submitted, and 
was fined ten shillings. The said Jackson applied for a 
Witness Ticket, in which he charged mileage for the whole 
distance between Guilford Court-house and his present place 
of residence. 


Lowrie, J. delivered the opinion of the Court. 


Our acts of Assembly, in allowing witnesses pay for attend- 
ing on behalf of the State, are remedial, and ought to re- 
ceive a liberal construction. By the actof 1777, C. 2, § 43, 
witnesses were compelled to attend the Courts, when sum- 
moned on criminal prosecutions, until discharged, under a 
heavy penalty, and that without any compensation. In the 
year 1779 the first provision was made for the payment of 
State witnesses. In 1783 mileage was first allowed to wit- 
nesses attending in civil suits, which by the act of 1800, C. 
17, was extended to witnesses summoned, or recognized to 
appear, on behalf of the State, inthe Superior Courts. The 
words of the act of 1783, allowing mileage to witnesses, are 
very broad, and, we think, sufficiently so, to embrace the 
case of the witness under consideration. ‘The allowance is, 
*“* for every 30 miles travel going to, and returning from the 
said Court, the sum of,” &c. 


There can be no question but these words would entitle 
the witness to mileage from the place of his residence, if, 
after he had been summoned, or recognized, he had remov- 
ed to any other place within the State, however great the in- 
creased distance might have been. If the reason of this is 
sought for, it will be found to be in the obligation which 
attaches upon the witness, upon the service of process, or 
the entering into recognizance, and which, removing from 
one place of residence to another, cannot discharge him from. 
And the obligation will remain the same, whether he moves 
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from one part of the State to another place within the same 
State, or fo another State—in either case, he being once bound 
to attend, he will incur the penalty of the law, if he fails to 








do so. 









The serving a writ or summons, or binding a man in re. 
cognizance, to attend ona Court to give testimony, lays him 
under no obligation not to change his place of residence, nor 
will his doing so weaken his claim for compensation : 





We are, therefore, all of opinion that the witness in this 
case, is entitled to mileage to and froin the place of his resi. 
dence, in the State of Tennessee. 


Carney’s Executors v. Coffield. 


Haut, J. delivered the opinion of the Court. 


In this case, the testator devises nearly all his estate to 
Ann Carney, his wife, after payment of his debts, but gives 
no directions as to the fund out of which they were to be paid; 
nor would that omission at all affect her interest, if there had 
been another subscribing witness to the will, so as that the 
real, as well as the personal estate, would have thereby pass- 
edtoher. But, as there is only one subscribing witness, 
she thereby acquires an interest only in the personal estate. 
And, therefore, it is, that this will is brought to subject the 
real estate to the payment of debts, in exoneration of the 
personal. 


We should feel no regret in aiding her in this attempt (as 
she seems to have been the principal object of the testator’s 
bounty) if authorities were not opposed to us. It seems 
from consulting them, to be laid down, in cases where both 
real and personal estate, pass by the will, that as the personal 
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estate, both in law and equity, is the lawfuland proper fund 
for the payment of debts, it cannot be exempted therefrom, 
except by express words used by the testator for that pur- 
pose, or from a clear intention that it should be collected 
from the whole tenor of the will; nor can the pretensions of 
the widow of the testator be strengthened from the peculiar 
circumstances of this case ; namely, that only personal estate 
passes by the will. Because the rights of the heirs at law, 
to whom the lands have descended, are as much, at least, to 
be regarded as those of devisees, to whom, other than the 
widow, the lands might have been devised. 


If, indeed, the testator had, in express terms, directed that 
his lands should be subject to the payment of his debts, it 
would have given rise to the question (one probably of no 
great’ difficulty) whether such a will could, in any respect, 
affect the rights of the heirs at law? But as he has been 
silent upon the subject, relying upon the grounds we have 
first taken, we think we have no authority to interfere, and 


that the bill should be dismissed. 


* 1 Wils. 82, 3 Ves. Jun. 111. 


Golden v. Levy & Carroll. 


In this case, the plaintiff was master and owner of a vessel 
called the Ailcy Ann, stranded on tne Island of Bald-head, 
ina voyage from Philadelphia to Charleston. The cargo 
was sold by the order and under the direction of the plaintiff, 
by the defendants, auctioneers. This action was brought to 
recover the amount of the account of sales. The defendants 
have paid over to the agent of the owners of the goods, the 
amount of sales, except the amount of the verdict, which is 
admitted to be due, and ready to be paid, for freight pro rata; 
which amount was regularly ascertained by a brother in Phi- 
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ladelphia, who had Golden’s account, as will, appear by the 
deposition annexed of Donaldson the Broker. ‘The plaintiff 
claims the amount of sales, and the question is, whether the 
defendants were justified in paying the money over to the 








agent of the owners, in opposition to the wishes and orders 
of plaintiff; and thus decide the question of freight between | 


























the plaintiff and owners in this action. A verdict was given 
for the amount admitted to be due, which is precisely the 
sum given ona former trial of the cause in this Court. 


Cameron, J. delivered the opinion of the Court. 


| It is a well established rule of law, that asale by a fac- 

+ tor, creates a contract between the owner and the purcha- 

| ser ; if, however, the purchaser pay the factor for the goods 
so sold, such payment will protect the purchaser from the 

; demand of the owner, unless the latter had forbidden the 
former to pay the factor. 


a But where the purchaser pays the owner, in opposition to 
4 the wishes and against the order of the factor, such payment 
will be good ; because the owner, being through the agency 





of the factor, a party to the contract; and being, moreover, 
the beneficial proprietor of the goods sold, has an unques- 
tionable right to receive payment directly from the pur- 


chaser. 


The defendants, in this case, being public auctioneers, 
does not vary the principle on which it depends : their em- 
ployment to sell the goods, proceeded, in fact, from the own- 
crs, Whose agent, for that purpose, the plaintiff certainly was. 
And had they refused to account with and pay over to the 
owners, the amount of sales, the latter might have recovered 
such amount, deducting what might be due the plaintiff for 
freight. 


It is conceded that the plaintiff had a lien on the goods de 
livered by him as agent for the owners, to the defendants, to 
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the amount of the freight due him from the ewners—but this 
lien ona part, cannot entitle him to the possession of the whole 
amount of sales, against the will of the absolute proprietors. 


The defendants, having received the goods from the plain- 
tiff, as the agent of the owners, and having, in the ordinary 
course of business, disposed of them, are called on by the 
plaintiff to account for the sales—they say, we have paid to 
the owners of the goods the amount of sales, reserving for 
you the amount due you for freight, which we are ready to 
pay you. This, injustice, is all the plaintiffcan ask—and as 
this is secured to him by the verdict of the Jury, we are of 
opinion it should stand. 


Rule for new trial discharged. 


Arnold ve. The Executrix of Clement Lanier. 


The plaintiff declares in deceit, for, that defendant’s tes- 
tator sold to him, as sound, a negro which he knew to be un- 
sound. The defendant pleads that her testator was not 
guilty, and that she had fully administered, &c. The Jury 
found her testator guilty, assessed damages, and that she 
had fully administered. Itis referred to the Supreme Court 
to say what judgment shallbe entered. ‘The plaintiff wishes 
to proceed against the real estate. 


SEAWELL, J. delivered the opinion of the Court. 


The act of 1799, Chap. 18, § 5, declares that no action 
of detinue or trover, or action of trespass, where property, 
either personal or real, is incontest, and such action of tres- 
pass is not merely vindictive, shall abate by the death of 
either party. ‘This is an action of trespass, though not 
et armis, and the passions and feelings have no concern. | 
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is, in substance, to recover for an act done by the defend- 
ants testator, whereby he has been made richer, and the pre. 
sent plaintiff poorer. ‘ 






























Wherefore, we are all of opinion that the plaintiff is enti- 
tled to judgment, and that scire facias be awarded against 
the testator’s heirs and devisees. 


Flardy ve Fone 


The lessor of the plaintiff claims title to the land in ques. 
tion, under a grant from the State, bearing date 10th July, 
1788, which land is described and conveyed in said grant 
as the confiscated property of a Governor White. The les- 
sor of the plaintiff has been in possession of part of the land, 
claimed in said grant, from the date thereof up to the pre-_, 
sent time, but as to that in aispute, remained in possession, 
of part, up to the 23d November, 1793, and as to the remain- 
ing part in dispute, has never been in actual possession.— 
There was no evidence, except the above grant, to prove 
ihe land confiscated, as described in said grant. The de- 
fendant offered in evidence, as color of title, the last wilt 
and testament of Edward Buncombe, who died 1778, 
in actual possession of that part of the land in dispute, which 





has never been in the actual possession of the lessor of the 
plaintiff. Edward Buncombe, in, and by his last will and 
testament, makes the following devise to his son, ‘lhomas 
Buncombe, viz. “ I give and devise all those, my freehold, 
lands, tenements and hereditaments, which I hold in fee 
simple, situate and lying on Kindrick’s Creek, in Tyrrell 
County, North-Carolina, with the rents, issués, and profits 
of all, and singular, the said premises, untomyson Thomas 
- Buncombe, a minor, to have, and to hold, the said tenements, 
lands, and hereditaments, and premises, to him, the said 
Thomas Buncombe, and his heirs forever, on the proviso of 
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his paying to Elizabeth Buncombe and Hester Buncombe, 
his sisters, one thousand pounds proc. cash, on their days of 


marriage, or attaining to twenty one years ofage. My inten- 
tion in this devise of lands, to my son Thomas, proceeds 
{rom my disinclination to dismember any part of the estate, 
and that he shall fulfil the bequeath of one thousand pounds 
proc. to each of his sisters, on their arrival to the age of 
twenty-one years, or days of marriage ; and further, if either 
of my abovementioned daughters, should dic before her mar- 
riage, or atriving at twenty-one years of age; in such case, 
the legacy appertaining to her, by my bequeath, to revert 
to my son Thomas; and further, m case of my son Thomas’s 
death, without legitimate children, that my said lands, &e. 
before recited, shall. descend to. my two daughters, Elizabeth 
and Hester, as to heirs, to them and their children forever. 


Thomas Buncombe went into actual possession of that 
part of the land in dispute, possessed by his father at his 
death, and died in possession, intestate, and without issue ; 
after Thomas Buncombe’s death, on the 23d November, 
1793, a division of the lands of Thomas Buncombe was 
made between Elizabeth and Hester aforesaid, the former, 
at that time, the wife of John Goelet, and the latter the wife 
of John Clark, which division was made by an order of the 
County Court of Pleas and Quarter Sessions for the County 
of Tyrrell, at October Term, 1793. The Surveyor and five 
freeholders, appointed to divide the aforesaid land, returned 
the said division at January Term, 1794, of Tyrrell County 
Court, which was approved of by said Court, and ordered to 
be registered, which was done, agreeably to said order, on 
2d April, 1794, all which appears upon said division as above 
stated. ‘Lhe defendant, James Jones, is the tenant in pos- 
session under the heirs of the above John Clark, and Hester 
his wife, which heirs set up title to the land in dispute undet 
the above last will and testament of Edward Buncombe, and 
the above division, as colour of title ; and as to that part of 


the land in dispute, which Edward Buncombe died actually 
oo 
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" seized and possessed of, the possession of the same has beer 
transmitted to said heirs, uninterrupted, as above stated, 
from the death of Edward Buncombe to this time: Asto 
the other part in dispute, the same has remained in the actual 
adverse possession of the said John Clark and his wife, and 
their heirs as above, from the 23d November, 1793, the date 
of the above division, to this time. The above possession 
of the defendants extends up to the line made by the above 
commissioners, which line includes the land in dispute. 


ist....Is not the lessor of the plaintiff bound to prove the 
' land mentioned in his grant, to be confiscated, as described 
in his grant? 


2nd...1f the lessor of the plaintiff should not be bound tc 
prove the land confiscated, as described in his grant, does the 
said grant convey in itself absolute title, or colour of title ' 


3d.e.eIs the above last will and testament of Edward Bun- 
combe, and the above division, or either of them, color of 
title, no petition for partition having been exhibited, on the 
above trial ? 


Tay or, C. J. delivered the opinion of the Court. 


Upon the first question submitted to the Court, in this 
case, a majority are of opinion, that the lesser of the plaintiff 
is bound to prove the land to have been confiscated ; and, con- 
sequently, that a new trial ought to be granted. 


Entries could be made of such lands only, under the au- 
thority of the act of 1777, as had not been granted by the 
Crown of Great-Britain, or the Lords Proprietors, before 
the 4th July, 1776, er which accrue to the state by treaty or 
compact. 


The land now claimed was not the subject of entry under 
this law ; because it had been granted previously, either by 
the Crown of Great-Britain, or the Lords Proprietors, 2s 
appears from the grant itself. 


' 
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But by the confiscation law of 1782, the Governor is au- 
thorized to issue grants to the purchasers of confiscated 
lands, upon the return of certain proceedings being made to 
him. ‘The grant states thé land to have been sold as the 
confiscated property of Governor White, but no proof has 
been adduced, that it ever was so confiscated ; which might 
easily be made if the fact were so, since the proceedings re~ 
quired by the act must have been returned to the Governor 
previous to his issuing the grant. 


The scisin of Governor White could not be divested out 
of him and vested in the State, without office found, or some 
matter of record. This isa principle of the common law, 
so clear as to require no authority ; and so conformable to 


the principles of our government as to merit quite as much 
respect as it receives in England, where tt is considered as 
one of the principal barriers, placed around the liberty of 
the subject, that the King cannot seize any man’s possessions 
upon bare surmise without the intervention of a jury. 


Vacant lands, the State may grant, and a title so derived 
in the common form, would, in this Court, be deemed con- 
clusive. But when the plaintiff, who must rely upon the 
strength of his own title, and not on the weakness of the 
defendant’s, shews that the lands were not vacant, he must 
trace his title still higher than the grant, and prove the m?- 
thority on which it issued. 

















So ADJUDGED CASE? 


Gatlin v. Kilpatrick. 


‘his cause came up on an appeal from the judgment of she 
Superior Court of Craven, inwhich a motion was made to 
dismiss the complainant’s bill as not containing matter of 
equitable jurisdiction. 

The bill stated, in substance, thatin February 1806, the 
complainant purchased from the defendant a stud horse for 
#, 150, payable the ensuing Christmas ; but that it was agreed 
between them, if the horse died before the end of the season, 
no part of the price was to be paid, which was attested by 
witnesses, and a note drawn expressing the same. That the 
defendant refused to receive this note, as the condition ren- 
dered it unnegotiable, but repeated his determination to 
abide by the condition, nevertheless ; on which the complain- 
ant gave an unconditional note. That the horse died a 
month before the end of the season, and the defendant brought 
suit on the note, which the complainant employed and in- 
structed counsel to defend; that he summoned witnesses, 
who failed to attend, and was also absent himself through 
severe illness. 


Tarton, C. J. delivered the opinion of the Court. 


{f the complainant could have made any defence to the suit 
brought on the note, it was strictly of a legal nature, which 
he had an opportunity of shewing upon trial. If injustice 
had been done to him on that occasion, his remedy was still 
in a Court of Law, by applying for an appeal or certiorarz. 
The circumstance of his not having availed himself of these 
remedies, will not give this Court a jurisdiction, which it 
did not before possess. There ought to be some period to 
litigation ; and where could it be more properly terminated 
than the principle of law has already directed? That where 
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a man’s claims have been decided on, by a Court of compe- 
tent jurisdiction, or where the opportunity was afforded him 
of having them decided on, he shall no longer be at hberty 
to harrass his adversary. This Court cannot relieve against 
a verdict at law for being contrary to equity, unless the 
plaintiff knew the fact to be different from what the Jury 
have found it, and the defendant was ignorant of it at the 
time of trial; as where the plaintiff sued for a debt, and the 
defendant after verdict discovers a receipt for the demand, 
3 Atkyns 224, or where effectual cognizance cannot be taken 
at law, as in complicated accounts, or where a verdict is ob- 
tained by fraud ; and not where the party omitted to avail! 
himself of his legal defence. 1 Schoale and Lefroy 205. 


On this principle alone the bill ought to be dismissed ; 
but even if the defendant had made his defence at law, the 
event must have been equaily unfavorable to him, because he 
could not have been allowed to prove by parol that the con- 
tract was different from the purport of the note. It is not 
alleged in the bill, that the condition on which the price of 
the horse was to be remitted, was suppressed by fraud, or 
omitted through mistake. The simple charge is, that the 
parties both agreed not to insert the condition, in the note, 
but trust it to the memory of witnesses. 


> he 


Denon the Demise of Harris and others vy. Diils. 


Ejectment to recover a tract of land in the defendant’s 
possession, upon the following case agreed. In the year 
1783, William Harris devised the land sued for, together 
with other lands, to Hood Harris, by these words. “I give : 
and bequeath to.my son Hood Harris, three hundred and | 
fifty acres of land;” and by another clause of his will, de- : 
vised thus: “I give and bequeath to my son Hood Harris 
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and my four daughters, who now live with me, all the rest 
of my estate, consisting of various articles too’tedious here 
tomention.” The testator also bequeathed to Major Harris, 
his heir at law, twelve shillings. 

Tayzor, C. J. delivered the unanimous opinion of the 
Court. 


The question, arising under this will, is, whether the re- 


version of the land sued for, passed by the residuary clause, 
or whether it descended upon the heirs at law? After exa- 
mining the numerous cases cited, and relating to this sub- 
ject, we are led to the conclusion, that the testator did not 
dispose of the reversion by his will, and, consequently, that 
the plaintiffs, who derive their title from the heir at law, are 
entitled to judgment. 


It is said in 3d Wilson 141, and we have felt the propriety 
of the observation, in considering this case, that cases inthe 
books upon wills, may serve to guide with respect to general 
rules in the construction of devise; but unless a case cited, 
be in every respect directly in point, and agree in every cit- 
cumstance with that in question, it will have little or no 
weight with the Court ; who always look upon the intention 
of the testator, as to the polar star, for directing them in the 
construction of wills. 


It cannot be questioned, that Hood Harris took only anes- 
tate for life, under the devise made to him in the year 1783. 
This is too firmly established, by repeated adjudications, to 
be now shaken by any Court; though itis difficult to recon- 
cile such decisions with the doctrine, that the intention shall 
govern, and that the intention, in all general. devises, is to 
pass a fee. 


But, with respect to the residuary clause, we are not $0 
fettered by authorities, beeause none are precisely in point. 
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We are at liberty to explore the intention of the testator, 
and having ascertained it, are bound to give it effect. 


Let any person of plain understanding take up this will, 
and reflect.upon the common import of the words, inde- 
pendently of any rule of law upon the subject; and the pro- 
bability is, that he would pronounce decisively against an 
intention to pass the fee. The word “estate,” he would un- 
derstand, as comprehending every thing a man owned, and 
if it stood alone, would be sufficient to pass every thing. 
But it would be equally apparent to him, that the testator 
might explain the sense in which he used the word ; that he 
had explained it in this clause, and, thereby, materially re- 
strained its familiar acceptation. The testator undertakes 
to specify that the estate he thus gives away, consists of (or 
jn other words is composed of) various articles too tedious 
to mention. ‘Thus the terms, as well as the description of 
them, are strictly referable to personal property. No per- 
son would understand the word “ articles,” as relating to 
land; nor could it be tedious to mention a reversion, al- 
though it would have been so, to enumerate the great varie- 
ty of articles of which chattel property usually consists. 


This probable deduction of common sense and inartificial 
reasoning, is supported and upheld by the general authority 
of the cases, in all of which the intention is collected from 
the particular words employed. 


The rule is, that the word “ estate” has a very compre- 
‘prehensive meaning, and will, without any additional words 
to enlarge it, convey whatever the testator is seised or pos- 
sessed of ; more especially if an introductory clause in the 
will, indicated a design of not dying intestate as to any part. 


But the word may be restrained, explained, or limited ; 


and the Court must understand it in that sense only in which 
the testator employs it. 


* 
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On the part of the defendant, many cases have been cited 
to prove fas posiuion, that the words “* rest of my estate,” 
though coupled with words of personalty, will carry the re- 
version, remaining undisposed of, after an estate for life, 
This is periectly correct, if understood with this qualifica- 
tion, that there must be an apparent intention to pass the 





real es tate. 
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In 3 Atkhyns 492, the words were “all the rest, residue, 


and remainder of my goods, chaticls, and personal estate, 
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It was upon the latter words in the will that the reversion 
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was held to pass; and, surely, language more unequivocal 
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as to such intention, could not have been found. 


In 1 Wilson 333, the words are: “‘ As to my temporal es- 


tate, 1 dispose thereof as follows,” Kc. and afterwards says: 
‘* Allthe rest of my goods and chattels, real and personal, 


moveable and immovable, as tenements,” &c. ‘The princi- 


it ER. ce cic a ee 


ole of this decision perfectly accords with our opinion ie 


‘ he presentcase. Lord Hardwick explains it to be, that the 
¥ estator himseli had declared what he meant by the words 


Sa ae 


eoods and chattels, real and personal,” &c. Bayt adds he, 
if he had not so explained limself, I do not think that the 


vi 

vA words goods and chattels, real and personal,” &c. would 
ry ; 

! have carried the lands by the law of England, though they 
q might have done so by the civil law; and the word “ as,”’ is 
a | 


as much as to say, | mean. So, we repeat, that the testator 
has declared what he meant by the word estate; but if he 
had not so explained himsell, it would have carried the 


reversion, 





The case cited from Cowper 299, is distinguishable from 
a the present by two circumstances. 1st. The will contained 
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ofall his estste. 2d. The words of the residuary clause 
were, “ all the remainder and residue of all his effects, both 
real and personal.” On these words Lord Mansfieldremarks, 
‘the natural and true meaning of real effects, in common 
language and speech, is real property ; and real and personal 
effects are synonim@us to substance, which includes every 


thing that can be turned into money. 


The words of the sweeping clause in H7. Bl, 223 are equally 
strong ; “all the rest and residue of my estate of what na- 
ture or kind soever.” As the testator had two kinds of es- 
tate, real and personal, to which the words might be applied, 
it was with the utmost propriety the Court refused to re- 
strain the meaning of them to personal property, and destroy 


their operation as to real property. 


Very large introductory words in the case cited from 2 
Hf. Bl, 444, and the words testamentary esiate in the residu- 
ary clause, formed the ground of decision. ‘Testamentary 
is whatever may be given by will, and is equally applicable 
to real and personal property. 


Yr ee . rey 9 ite 7 ue " ’ 
Phe decision in Gomyn’s Reports 164, was founded on the 


words, ** whatever else I have in the world.” 


We have been unable to find any case that amounts to an 
authority against the opinion we have expressed; none 

. 5 © 7 . 
where the intention to pass the real estate was not easily to 
pe collected from the will, and could not fairly be mistaken, 


But there are several authorities that bear a strong resem- 
blance to the case before us, and, at least, confirm the reason- 
ing on which our judgment is founded. 


y ° . ° 4 
In the case of Timewell v. Perkins, in 2 Atkyns 102, the 
substance of the will, whigh produced the question, was 
J cA. s 
66 rfyee 7 ’ 
‘* All my freehold lands in the tenure ‘of the widow L, and 
he ren} >» yy ays) > ets ’ ts 
the residue of my estate, consisting in ready monev, Jewels, 
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leases, judgments, mortgages, &c. or in any other thing 
wheresoever or whatsoever, I give to A. B. or her assigns, 
forever.” The question was, whether the residue passed to 
A. B. or not ; and the reasoning of the Judge who tried 


the cause, Was, on this point, as follows : 


“It has been insisted for the plaintiff that the words in the 
preamble of the will, “* as touching the temporal estate,” &c. 
shew plainly the testator’s intention to dispose of his whole 
estate, and thatthe Court will never intend an intestacy otf 
any part; and that the word estate will include lands as well 
as personal estate, and though coupled with words applica- 
ble to personal, will yet pass trechold. , 


an €¢% 





* Although it would have been stronger if the word real 
had been added, yet, however, this will not do, unless there 
are some words that shew the intention to pass the real es- : 
tate, or the Court will intend an intestacy in favor of the heir . 
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+) ** The word estate itself may indeed include as well real as 

: | personal; yet when the testator has expressed himself by 

"4 : such words as are applicable to personalonly, I cannot intend 

pi he meant the real estate. 

Live * Whatsoever and wheresoever must be confined to the i 
PeR : J 


things antecedent, and 1s restrained to the hop grounds and 
teaseholds ; for if he intended to give his wife all his real 
estate, why did he mention only the Essex estate ? 
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vt ““ Estate, when it is only coupled with things that are per- 
Biiy sonal, shall be restrained to personals. Cro. Cir. 457, 449. 
ne Sir Wm. Fones 380. 


iy ‘* Here, the word estate, is expressly confined to personals, 
ie as plate, jewels, rings, judgments, mortgages, &c. which 
it | are all personal estate, and, therefore, I think the residue of 
th: the real estate does not pass. 
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*¢ But supposing it would admit of a doubt, yet certainly 
the heir at law ought to be preferred, unless the intention of 
the testator, to exclude him, appears exceeding plain.” 


In addition to this case, we refer to 1 Eg. Cas. Abr. 211. 
Sir T. Raym 453. Cowper 238, and conclude by remarking, 
chat the will before us cantains no introductory clause ; and 
although a bequest is made to the heir at law, there are no 
legatory words to take the estate from him, and it is against 
every just principle of construction to indulye in implication 
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and refinement to his disherisou, 


Judgment for the plaintiff. 


: M’ Innis y. M’ Innis. 
SrawE LL, J. delivered the opmion of the Court, 


| 

The present is a contest between the parties with respect 

to the rights of entry of a vacant piece of land. The whole Evia 

matter of dispute arises in the locating their respective en- | | 

4 tries. From the case stated, it appears that the evidence 
was fairly and fully submitted to the Jury, and they have i 
| found in favor of the caveator. The case was entirely of Hi 
matter of fact, properly determinable by a Jury, and this he 

Court perceives no reason why the verdict should be set aside. | 
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Park vy. Morrison’s Executors. 


A warrant, on an account, issued in this case against John 
and Robert Morrison, executors of Robert, deceased, Wiiji. 
an Morrison, the other executor, net being an inhabitant of 
this County. The magistrate rendered judgment for the 
plaintiff; and, on an appeal to the County Court, the defend- 
ent pleaded in abatement, that William Morrison, one of the 
executors, was notaparty tothe suit. The plaintiff replied, 
that he was an inhabitant of another County, and out of the 
reach of the process of a Justice of the Peace. To this re- 
plication there was a demurrer. 


Hunprrson, J. delivered the opinion of the Court. 


All general rules must be departed from in cases of ne- 
cessity ; they are formed to meet ordinary cases only, but in 
extraordinary ones, we must resort to some other rule. Of 
the common law, it 1s a general rule, that where two or more 
persons are liable on a joint contract, they must be made 
defendants, and brought into Court ; but the plaintiff is excus- 
ed for omitting to do so, by shewing its impossibility. Ac- 
cordingly, the course in England is to proceed to outlawry, 
and, in this state, to the pluries writ. So if some of the ex: 
ecutors reside in a foreign country, those who live here may 
be sued ; and the same rule is applicable to defendants in 
equity. We can see no difference in principle between those 
cases, and the case of one executor residing without the ju- 
risdiction of that tribunal, which has cognizance of the cause. 
We must, in this case, either depart from the general rule, 
or declare that the plaintiff has no remedy for the demand, 
being of asum, within the jurisdiction of a magistrate, whose 
svarrant runs not beyond the limits of his county, The de- 
fendants, by remaining in different counties, may, for ever, 


preventa trial. We are, therefore, very clearly of opinion, 
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that the plea should be overruled, and the defemdants an- 


swer over. 


me) 4+ ie 


‘tate ve Luinbrich. 


The defendant was acquitted on a charge of Petit Larceny, 
and, on a motion that the prosecutor should pay the costs, 
under the act of 1799, C. 4, §19, the question submitted 
was, whether the act embraced this offence ? 


& 


Henperson, J. delivered the opinion of the Court. 


The act of 1777, C. 2, organizing the Superior and County 
Courts, gave to the latter, jurisdiction of this offence ; and 
the section by which it is conferred, concludes with these 
words, * and other misdemeanors of what nature or kind 
soever, of an inferior nature.” Ifthe words, of “an inferior 
nature,” had, prior to this act, a certain and definite mean- 
ing, itis admitted that the mode of using them here, would 
not have changed it. But, as no such precise meanmg was 
attached to them, we know of no more certain rule, than the 
one contained in the act. It gives to the Superior Court 
jurisdiction over all offences affecting life, limb or member, 
and tothe inferior Courts, jurisdiction over all petty larce- 
nies, assaults and battery, &c. and other misdemeanors of 
an inferior nature. ‘The act since passed, declaring in what 
cases the State shall be liable for costs, does not affect this 
case ; for itis evident the Legislature did not intend to gra- 
duate offences. They had other objects in view, and, ex- 


cept as to them, were careless of the expressions employed. 


ft is evident too, that the act was penned by a person totally 
ignorant of technical terms, for he thought capital punish- 
ment and corporal punishment were the same. The rule, 
therefore, which we should lay down, and which is founded 
on the act of 1777, is this, that inno case where the punish- 
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Park v. Morrison's Executors 


A warrant, on an account, issued inthis case against John 
and Robert Morrison, executors of Robert, deceased, Wiili- 
ant Morrison, the other executor, net being an inhabitant of 
this County. The magistrate rendered judgment for the 
plaintiff; and,on an appeal to the County Court, the defend- 
ent pleaded ia abatement, that William Morrison, one of the 
executors, was notaparty tothe suit. The plaintiff replied, 
that he was an inhabitant of another County, and out of the 
reach of the process of a Justice of the Peace. ‘To this re- 


-- 


plication there was a demurrer. 
Hrnprrson, J. delivered the opinion of the Court. 


All general rules must be departed from in cases of ne- 
cessity ; they are formed to meet ordinary cases only, but in 
extraordinary ones, we must resort to some other rule. “Of 
the common law, it 1s a general rule, that where two or more 
persons are liable on a joint contract, they must be made 
defendants, and brought into Court ; but the plaintiff is excus- 
ed for omitting to do so, by shewing its impossibility. Ac- 
cordingly, the course in England is to proceed to outlawry, 
and, inthis state, to the plurzes writ. So if some of the ex: 
ecutors reside in a foreign country, those who live here may 
be sued ; and the same rule is applicable to defendants in 
equity. We can see no difference in principle between those 
cases, and the case of one executor residing without the ju- 
risdiction of that tribunal, which has cognizance of the cause. 
We must, in this case, either depart from the general rule, 
or declare that the plaintiff has no remedy for the demand, 
being of asum, within the jurisdiction of a magistrate, whose 
warrant runs not beyond the limits of his county, The de- 
fendants, by remaining in different counties, may, for ever, 


prevent atrial. We are, therefore, very clearly of opinion. 
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that the plea should be overruled, and the defemdants an- 


“Wer Over. 
oo 


State Ve Luinbrich. 


The defendant was acquitted on a charge of Petit Larceny. 
and, on a motion that the prosecutor should pay the costs, 
under the act of 1799, C. 4, § 19, the question submitted 
was, whether the act embraced this offence ? 


& 


Henperson, J. delivered the opinion of the Court. 


The act of 1777, C. 2, organizing the Superior and County 
Courts, gave to the latter, jurisdiction of this offence ; and 
’ the section by which it is conferred, concludes with these 
words, ** and other misdemeanors of what nature or kind 
soever, of an inferior nature.” Ifthe words, of “an inferior 
’ nature,” had, prior to this act, a certain and definite mean- 
ing, itis admitted that the mode of using them here, would 
not have changed it. But, as no such precise meaning was 
attached to them, we know of no more certain rule, than the 
one contained in the act. It gives to the Superior Court 
jurisdiction over all offences affecting life, limb or member, Ni 
and tothe inferior Courts, jurisdiction over all petty larce- 
nies, assaults and battery, &c. and other misdemeanors of 
an inferior nature. The act since passed, declaring in what 
cases the State shall be liable for costs, does not affect this | 
case ; for itis evident the Legislature did not intend to gra- } 
duate offences. They had other objects in view, and, ex- 
cept as to them, were careless of the expressions employed. 
ft is evident too, that the act was penned by a person totally 
ignorant of technical terms, for he thought capital punish- 
ment and corporal punishment were the same. The rule, 
therefore, which we should lay down, and which is founded 
on the act of 1777, is this, that inno case where the punish- 
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ment exteacds to life, limb, or member, can the Court, on the 
acquittal of the defendant, order the prosecutor to pay costs, 
Tn all other cases, it may be done, if the prosecution should 
appear to be frivolous or malicious. 


Let the prosecutor pay the €osts. 


Sones S Wife v. the heirs of William Spaight, 


George Merrick, By a clause in his will, devised as fols 
lows :—“* I give and bequeath to my nephew, George M. 
Leach, and to the male heirs of his body, lawfully issuing, 
the lands purchased of Jeremiah Vail. Now, if the said 
George M. Leach dies, without leaving lawful issue as 
aforesaid, in such case I give the said lands to the eldest 
son of my niece, Mary Spaight, and Col. Spaight, deceased.” 


The eldest son of Mary Spaight and Col. Spaight, at the 
date of the will, and at the death of the testator, was Wm. 
Spaight, who died shortly thereafter, leaving the defendants 
his heirs at law. 


George M. Leach has since died intestate, and without 
issue, leaving two sisters (one of whom is wife of the plain- 
tiff) his heirs at law. ; 


The question submitted to this Court, is, whether the 
plaintiffs are entitled to claim any, and if any, what part of 
the lands comprehended in the above devise ? 


Henverson, J. delivered the opinion of the Court. 


We are, in fact, called upon to say, whether the devisor 
Meant that his lands should vest in William Spaight, on the 
death of George M. Leach, without having issue living at 
his death, or whenever the issue of George M. Leach should 
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fail, however remote that period might be ; for if the devisor 
meant that they should vest on the happening of the first 
mentioned contingency, the devise to William Spaight is 
good, as an executory devise, and the plaintiffs are entitled 
to no part of the lands; if, on the happening of the second, 
they are entitled to part of them, as some of the co-heirs of 
George M. Leach, the devise to William Spaight being void, 
on account of the remoteness of the contingency. 


It is really questionable, from the words themselves, on 
which contingency the devisor intended the lands to vest in 
William Spzight. But when we consider the one asa law- 
ful intent and may be effectuated, the other an unlawiul one 
and must be frustrated, we have no hesitation in saying that 
he meant that the lands should vest in William Spaight, on 
the death of George M. Leach, without leaving issue living 
at his death; for where the words are doubtful, we should 
presume a lawful, rather than unlawful intent ; and the cases 
relied on by the plaintiff, fortify us in our opinion. For in 
England, where they have estates tail, these words are con- 
strued to mean, when applied to real estates, an indefinite 
failure of issue, to effectuate the presumed intent of the de- 
visor ; that after the issue of his favorite devisee had failed, 
the next object of his affcetions should succeed to the estate ; 
end this they were enabled to do, by declaring the words cre- 
ated an estate tail in the first devisee, with a remainder to 
the second devisee. 


But, with regard to personal estates, they could create no 
estate tailto support the remainder ; if they said the testator 
raeant an indefinite failure of issue, they made void the limi- 
tation, and the absolute interest vested in the first legatee ; 
to avoid thus defeating the intent of the testator, they de- 
clared that he meant the failure of issue at the death of the 
first legatee. We think this abundant authority for us, in 
this country, where we have no estate tail, to say, that the 
devisor intended on the death of G. M. Leach, without 
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‘leaving issue then living, that William Spaight showid 
have the lands. In other words, to give this clause the same 
construction as if applied to personal estate ; for certainly the 
reason of giving it a different construction when applied to 
real, from that which it receives when applied to personal, 
estate, fails in this country. 


We do not believe there is.anv thing inthe idea, that the 
words of the will created an esiate tai in G. M. Leach, 
which the act of 1784 instantly converted into a fee simple ; 
for we think, since that act, a fee to’. cannot ior a moment 
exist ; that the words which betore tut act created an estate 
tail, since create a fee simple ; for it 1s certainly as competent 
for the Legisiature to declare the import of words, as it 
was for the founders of our unwritten or common law: and 
‘tis by law, either statute or common, that particular words 
create particular estates. In the British decisions, where a 
dificrent constructton is given to words as they apply to real 
or personal estate, an estate tail 1s given, expressly or by im- 
plication, to the first devisee ; and where the happening of the 
contingency is plainly tied up to the death of the first devisee, 
it has been construed an executory devise, and not a remain- 
der dependant on anestate tail, 7 Term Rep. 589, and the 
case of Pells v. Brown, Cro. Fac. 590, a leading one on exe- 
cutory devise, fully illustrates the doctrine. 


We cite no authorities, because we think we act in con- 
4 
formity to principles which none will dispute; whatever 
difficulties exist, arise from their application. 


We are, therefore, of opinion, that the plaintiffs are not 
“ntitled to any part of the lands mentioned im the devise. 
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Mangrum’s Administrators v. Sims. 


Debt against the defendant : pleas—payment, satisfaction, 
release. The detendant produced a receipt signed by one 
of the plaintiff’s, administrators of W. Mangrum, fora prov- 
ed account of Ballard v. the intestate, “ whichT receive as 
payment ofa bond by Sims to the administrators of W. Man- 
grum.” 


The question submitted is, whether such receipt maintains 
either of the pleas ? 


Henperson, J. delivered the opinion of the Court. 


The acceptance of the account mentioned in this case, 
cannot be considered asa paymentof the debt ; if it operates 
to the destruction of the demand, it must be by way of satis- 
faction. Had it been a payment made to one administrator, 
it would unquestionably have been good ; tor then, it would 
have been the performance of the thing stipulated ; it would 
not have rested its discharge of the debt on the agreement of 
the administrator. A satisfaction is a very different thing ; 
it is not the performance of the act stipulated to be done, 
but the performance of another act in its lieu, its validity 
depending doubly in agreement. The case, then, resolves 
itself into this question—can an administrator (where there 
are others) by his agreement, alter or change the nature of 
the duty or debt due or owing to his intestate ? We think he 
cannot. Administrators (where there are more than one) 
act under a joint commission, not a jeint and several one ; 
they have no interest in the estate, only a bare authcrity; 
there are some modern dicta to the contrary ; but we ide 
mire the old rules, which confine those who have an autho- 
rity only, and no interest, strictly to their authority ; it pre- 
vents abuse of power and_injures none ; it prevents specula- 
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tion, and compels those who have any agreements with the 
estates of dead men, to perform them, not to get clear of 
them by agreements with those who have no real interest in 
the estates ; for the claim to commissions do, not give an inte- 
rest in the estate, they are only a compensation for the care 





and trouble of the administrator. Itis unnecessary now to 


1 decide, whether executors are not placed in the same situa- 
i tion, since the passing of the law taking the surplus from 
Le ; them. Nor whether such a satisfaction as the present would 
a . not have been good, if agreed to and received by a sole ad- 
ws ministrator. 

25 


Let there be judgment for the plaintiffs. 


et 4 


Siler v. Ward. 
f Motion for a new trial, on the ground that a warrant issu- 
é ed by a magistrate was improperly received in evidence. 
The paper was signed by the magistrate in his proper name, 


but nothing was annexed to the signature, denoting the act 
J to be official. 
ss 


Henperson, J. delivered the opinion of the Court. 


Where an act is done by a person, which is referable ei- 
ther to his natural or political capacity, certainty requires 
that it should appear in the act itself, that it was done in 
his political capacity, to make it an official act. But where 





4 the act is peculiar to his political capacity, there is no neces 
a sity of a declaration that it is done in his official capacity ; 
| for the act itself so declares. The writing offered in evi 
i dence in this case is peculiar to the official capacity of Mr- 


Smith ; it was, therefore, entirely unnecessary for him fur- 
ther to declare in what capacity he acted it. It would be 


perfect tautology to do it. 


Let the rule for a new trial be discharged. 
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AN ABRIDGEMENT 


OF THE 


STATUTE LAW OF GREAT-BRITAIN 
NOW IN FORCE IN NORTH-CAROLINA, 


WITH OCCASIONAL NOTICES OF SUCH ACTS OF ASSEMBLY 
AS HAVE BEEN PASSED ON THE SAME SUBJFCTS RESPEC- 


TIVELYs 


ACCESSARY. 


4&5 Phe & Ma. Cap.4. All persons who shall maliciously 
command, hire, or counsel any person to commit petty trea- 
son, wilful murder, or robbery, in a dwelling-house, or im 
or near a highway ; or wilfully to burn any dwelling-house, 
or any part thereof, or any barn having corn or grain in it; 
that every such offender being outlawed thereof, or arraigned 
and found guilty by the order of the law, or being otherwise 
lawfully attainted or convicted of the offence, shall not have 


the benefit of clergy. 


6 Ed. 6 Cap. 24, § 4. Where any murder or felony shall 
be committed in one County, and another person or more 
shall be accessary in any other County, an indictment found 
in the County where such offence of accessary shall be com 
mitted, shall be as effectual as if the principal offence had 
been committed within the same County where the: indict- 


ment against the accessary shall be found. 
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Act of 1797, Cap. 19. An accessary to a felony may be 
prosecuted and punished, as for a misdemeanor, by a fine 
not exceeding £50, and corporal punishment not exceeding 
59 lashes, or standing in the pillory not exceeding two hours, 
although the principal felon be not convicted of said felony ; 
which shall exempt the offender from being punished as ac- 
cessary, if the principal shall be afterwards convicted. 


§ 2. If any person shall receive or buy any property, 
which he shall know to have been feloniously taken, or shal} 
knowingly harbor the felon, such person shall be taken as 
accessary to the felony, and may be punished as in the pre- 

ceding section, although the principal be not before convicted 
of the felony ; which shalt operate as a bar and prevent tHe 
‘fender from being punished as an accessory, if the princi- 


pal shall be afterwards taken and convicted. 


Accessories to felony may be prosecuted and punished as 
heretofore directed by law. 


ACTION POPULAR. 


4 ITen. 7, Cap. 20,1. Recovery in an action popular by 
¢ovin, shall be no bay m an action sued for the same thing 
ona fide. 


II. Here the defendant attainted of collusion, shall suffer 
iwo years imprisonment, to be prosecuted within one year. 


Iil. No release of a common person shall in this case 
discharge an action popular. 


IV. Yet, nocollusion is, in this case, averrable, where the 


point of the same action, or the collusion itself, hath been 
tried by verdict. 


ALIENATION FRAUDULENT. 


50 Ed. 3. Cap. 6. Fraudulent assurances of lands or 
goods, to deceive creditors, shall be void, and the creditors 
shall have execution thereof, as ifno such gift had been made: 
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13 Eliz. Cap. 5, 11. All fraudulent conveyances of lands, 
tenements, hereditaments, goods or chattels; and all such 
bonds, suits, judgments and executions, made to avoid the 
debt or duty of others, shall (as agaiast the party, only, whose 
debt or duty is so endeavored to be avoided, their heirs, 
successors, executors or assigns) be utterly void. 


III. Every of the parties to such a fraudulent conveyance, . 
bond, suit, judgment or execution, who being privy thereto, 
shall wittingly justify the same to be done bona fide, and 
upon good consideration, or shall alien, and assign, any lands, 
lease or goods, so conveyed to them as aforesaid, shall for- 
feit one year’s value of the lands, lease, rent common, or 
other profit out of the same, and the whole value of the goods, 
and alsoso much money as shall be contained in such cove- 
nous bond; and being thereof convicted, shall suffer half a 
year’s imprisonment without bail. 


AMENDMENTS AND IEOFAIL. 


Stat. 14, Ed. Cap.6. A process which is defective by 
misprision of a clerk, in one syllable or letter too much or too 
little, shall be amended, without giving advantage to the par- 
ty challenging the same, 


9 Hen. 5. Cap. 4. The justices before whom such default 
shall be found, in any record or process, may amend the same, 
as well after judgment as before, so long as such record or 
process shall continue before them. 


8 Hen. Cap. 12. No judgment or record shall be re- 
versed or annulled for error assigned, by reason of the 
razing or interlining of any mecord, process, warrant, writ, 
pannel, or return, (except appeals, indictments of treason or 
felony, and the outlawries of the same, and the substance of 
the proper names, sirnames and additions, left out in origi- 
nal writs, exigents, and in other writs of proclamation con- 


trary to the Stat. of 1 Hen. 5 Cap. 5); so that by such miss 
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prision of the clerk, no judgment shall be reversed Or ane 
nulled. 


Variance alledged between a record and the certificate 
thereof, shall be amended by the Judges. 


If a record, process, writ, warrant, pannel, return, or any 
parcel thereof, be exemplified under the great seal, and en- 
rolled, for any errors assigned in the said record, &c. in any 
word, letter, clause or matter, varying, or contrary to the ex 
emplification or enrollment, there shall be no judgment re- 
versed or annulled. 


8 Hen. Cap. 15. ‘The justices may amend the misprision 
and defaults of clerks of the Court, or of sheriffs, their clerks, 
and of all other officers whatsoever, found before them in 
any record or process, or the return of the same, by reason 
of writing one letter or one syllable too much or too little, 
except in records or processes of felonics and treasons, and 
the defendants of the same. 


18. Eliz. Cap. 30. After an issue tried, there shall be 
judgment given, notwithstanding any icofail or mispleading. 


18. Eliz. Cap. 14. After verdict given in any courts of 
record, there shall be no stay of judgment, or reversing 
thereof for want of form, in any writ, original, or judicial, 
count, declaration, plaint, bill, suit, or demand, or for want 
of any writ, original, or judicial, or by reason of any imper- 
fection or insufficient return of the sheriffs, or other officer, 
or for want of any warrant of attorney. 


The act does not extend to criminal cases, or prosecutiosn 
upon penal statutes. 


21.§1.¢.13. After verdict in a court of record, the judgment 
shall not be stayed or reversed, for any variance in form only, 
oetween the original writ or bill, and the declaration, plaint, or 
demand, or for lack of an averment of the parties life or lives, 
30 as it be proved he or they be m life; or that the venze 
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pucias, habeas corpus, or distringas, was awarded to a wrong 
officer, upon any insufficient suggestion, or that the venzre 
was in some part misawarded or sued out of more or fewer 
places than ic ought to be, so as some one place be right 
named; or for misnaming any of the Jurors, either in the 
surname or addition in any of the writs or returns thereof, 
soas constut de persona, or for want of a return of any of 
the said writs, so as a pannel be returned and annexed 
thereto; or for that the officer’s name is not set to the re- 
turn, so as it appear, by proof, that the writ was returned by 
him ; or by reason that the plaintiff, in an eyectment, or in 
any personal action, being under age, did appear by attorney, 
and the verdict pass jor him. 


This act does not extend to criminal or penal cases. 


16 and17. Cai.2. Cap. 8. Aftera verdict, judgment shall 
not be stayed nor reversed for want of form, or for want oi 
pledges ; for not producing any deed or letters of adminis- 
tration; for want of vi et armis or contra pacem, or tor mis- 
taking the christian name or surname of either party, sum of 
money, day, month, or year, being rightly named in any re- 
cord preceding, or in the same record, whereto the defend- 
ant might have demurred ; nor for want hoc paratus est ve- 
rificare, or hoc paratus est vesificare per reeord, or pront 
patet per record; or for that there is no right venue, so that 
the cause were tried by a jury of the county or place where 
the action is faid. Nor shall any judgment after verdict 
confession by cognovit actionem, or relicta verificatione be re- 
ersed for want of a misericordor acapiatur, or because one 
is put for the other ; nor for that ideo concessum est, &e. is 
entered for zdeo consideratum est; nor for that the increase 
of costs aftera verdict inan action, or upon a nonsuit in re- 
plevin are not entered at the request of the party for whom 
the judgment is given; nor costs in any judgment entered 
by consent of the plaintiffs, and all defects of the like nature 
shall be amended. 


This act does not extend to criminal or penal cases. 


——— 
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4 and 5 Anne, Cap. 17. No judgment by confession, be, 
or upon any writ of enquiry of damage executed thereon, 
shall be stayed or reversed for any imperfection, matter or 
thing whatsoever, which would have been cured by any of the 
statutes of ieofail, in case of a verdict, so as there be an orie 
ginal writ or bill. : 


9 Ann, Cap. 20,47. All the statutes of ieofail are extended 
to writs of mandamas and informations in nature of quo 
warrant. 


5 Geo. 1. Cap. 13. After the clause of amendment of 
writs of error, says, that where any verdict hath been, or 
shall be given, in an action, suit, bill, plant or demand, &c. 
the judgment thereupon shall not be stayed or reversed for 
any defect or fault, either in form or substance, in any 
bill, writ, original or judicial, or for any variance in such 
writ from the declaration or other proceedings. 


12 Geo. ITI. Cap. 20. Every prisoner who, being arraign- 
ed for felony, or piracy, shall stand mute, or not answer 
directly to the offence, shall be convicted of the same ; and 
the same judgment and execution (with all their conse- 
guences in every respect) shall be thereupon awarded, as if 
‘he person had been convicted by verdict or confession of the 
YIMes.ee. his act was made to extend to America. 


Act of 1786, Cap. 14, § 3. No instrument of writing, 


which contains the substance, shall be lost or destroyed 


for want of form. 


1790. Cap. 3,§9. No summons, writ, declaration, return, 
process, judgment, or other proceedings in civil causes, in 
courts of record, shall be abated, arrested, quashed or re- 
versed, for any defect or want of form ; but the said Courts 
shall give judgment accordingly as the right of the cause and 


me 


matter of law shall appear unto them, without noticing such 
defects, except they are expressed upon special demurrer. 
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And the Courts shall and may amend all such defects, ex- 
cept as aforesaid, and may, at any time, permit eitherof the 
partics to amend any thing in the process, or pleadings, upon 
such condition, as the discretion and rules of the Court may 
prescribe. 


1784, Cap. 31. No bill of indictment, or presentment, in 
the County Courts, shall be quashed, or judgment arrested, 
by reason of any informalities or refinements, where there 
appears to the Court sufficient on the face of the indictment 
to induce them to proceed to judgment. It is sufficient if 
the charge be expressed in a simple, intelligible, aud explicit 
manner. 


1811, Cap.6. The same law totidem verbis is extended 
to indictments, and presentments, in the Superior Courts. 
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Judge Davis's on the licence trade 190 
Judge Howell’s on the same 904 
Evans v RaPeenees. Maren pomene of a 
eg taht 309 


Curtis v. Lane. Right of suffrage 215 
Judge Bay’s opinion on martial law 314 
Chief Justice Tughman’ S opinion.....7- 

lien enemies 333 
Judge Van Ness.... Returning Juries 546 


Judge Peters’s..,,Charge on the law of 


treason 349 


Mr. Curran’s opinion in the Court of 


Polls in Ireland 352 
Judge Washington’s opinion on the 
constetuttonaltty of a State Law 428 
Principles and authorities, from E- 
vans’s view of Lord Muansfield’s de- 
Cisuns. 442 
Affinity in Marriage...4 @ecision at 
Doctors’ Commons, 448 


The Duty of a Magistrate. 
Reflections on....Vo. 1. 450 
Intestates’ Estates. 

A tab shewing the distribution of 


them in North-Carolina, 454, 
British Statutes abridged 549 
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ADJUDGED CASES IN THE SU 


PREME COURT. 


A, 


Abatement. 


Sce Costs 9. Practice 19. 


Action. 


An action cannot be sustained un- 
der the act of 1793, c 8 bya per. 
son entitled to a distributive 
share of an intestate’s esta‘e, a- 
gainst the Clerk of the Cousty 
Court, for neglecting to take an 
administration bond..... Duughéry 
v. Haynes s Executors 430 


2°. The claim of the next of kin is 


from and hrough the adminis. 
trator; but he cannot claim a: 
bove him 16. 
An action of trespass is the pro- 
per remedy against one who en. 
ters the plain iff’s house under a 
warrantto search for a runaway 
slave....Gardner v Nei! 492 


. T'vespass, and not case, is the pro- 


per remedy against a person who 
takes out execution upon a judg- 
ment which he knows to be satis- 
fied, and causes hedefendant to 
be imprisoned... Bradley v. Car- 
rington 369 
An action for deceit in the sale of 
a chattel will lie against the exe- 
cutors or administrators of ihe 
selier under the act of 1798 c. 3, 

>..Arnold v. Lanier’s Ex’s. 529 


—Limitation 4—Trespass, 1, 2— 
‘rover 1—Appeal 1—Covenant 4 


§ 
See Asaufnpsit 3—Carrier 2—Sherills 
5 


Administrator. 

After process served, an adminis 
trator cannot sell the property of 
liigintesta e upon credit, under 
the act of 1794, c. 14....Gregory v. 
Rooker’s Adm’rs 100 
The act did not intend to de- 
prive the creditor of that lien on 
tke goods, which attached by the 


a 


EFNDEX, 


oo 


Cr 


commencement of the action iog 

Where the nearest of kin are sub, 
jects of, and resident in, a hostile 

country, administration shall be 

granted to the next of kin in this 

State....Carthy v. Webb 247 

If the next of kin is incapacitated 
from receiving administration, it 

shall be granted to the next in 

cegree qualified to act...ib. 249 

Where the jury find that the de. 
fendant has fully administered, 

and the plaintiff enters up a gene. 
ral judgmen., ..e cannot proceed 
for assets, which may thereafter 
come to the defendant’s hands... 
Miller v. Spencer’s admr’s. 264 
If che plaintiff design to pursue 
such assets, he should enter upa 
judgment quundo acciderunt...ib. 
if the intestate io his life-time a- 
gree to pay part of the costs of a 
suit against him upon its being 
dismissed, the administrator may 
retain the amount out of assets 
coming to his hands afterwards... 
ib. 265 

One administrator, where there 
are two, cannot discharge a debt 
due to the estate by receiving a 
proved account, although the re- 

ceipt purports -o be in satisfaction 
of the debt... Mungrum vy. Sims 547 


Agent, 


An agent who sells the property 
of his principal, shall account 
with him for the full amount of 
the price he receives..../Mfealor v. 
Kimble 257 
Therefore, where an agent was 
instructed to sell a hogshead of 
tobacco atPeterburg,which would 
command only 18s. per cwt. but 
having some of his own which 
would command 19s. per cwt. he 
substituted that for his principal’s 
and sold it at 19s, which he im- 
mediately applied to his princi- 
pal’s credit; four months after- 
wards he sold the tobacco of his 
principal, so retained by him, for 
24s. per cwt.on a credit of four 
months, in which time he receiv- 
ed the amount: the agent was 
held liable to account for the to- 
bacco at 248. per cw. it. 
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A sale by a factor creates a con- 
tract between the owner and the 
purchaser......Golden v. Levy oy 
Car oil 528 
If the purchaser pay the factor for 
goods purchased, before he is for- 
bidden by the owner, such pay- 
ment is valid id. 
If a purchaser pay the owner 2- 
gainst the order of the facior, the 
payment is good. 

Therefore, where the plaintiff, a 
Captain of a vessel, which was 
stranded, employed the defend- 
ants as auctioneers to seii the 
cargo saved, which they did, and 
paid the amount to the owners of 
the goods, except the freight pro 
vata, due the captain such pay- 
ment was held good 2b 


Alien. 


See Administrator, S. 


Amendment. 


Where a plea is entered in time, 
but is too indefinite to warrant 
the introduction ot proof of the 
specific fact relied on, the defen- 
dant may have leave to amend, if 
it appear he instructed his coun- 
selintime, as to his defence... 
Boyt v. Cooper 277 
And such leave may be granted 
although the affidavit for that 
purpose, was filed after the trial 
in the county court, and an ap- 
peal taken ; and without payment 
of costs id. 


. If several. persons are sued in a 


writ of covenant, two of whom, it 
appeared on oyer had, were not 
parties to the deed declared on, 
the writ may be amended, by 
striking out their names, on pay- 
ment of costs up to the time of a- 
mendmeat.....W’ Clure vy. Burton & 
others 472 


4, After the argument of a demurrer 


to a declaration, it may be amend- 
ed on payment of costs....M’ Ne?/ 
vy. Evan's & others 


Appeal. 


¥. An action of debt will not !'e on 


iNDEX. 
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the judgment of a justice of the 
peace, afier an appeal prayed from 
and security given; although the 
appeal be not returned to the 
County Court. AMarshally. Les- 
ter lol 
Where there are but 29 days be- 
tween the last day of the County 
Court Sessions, and the term of 
the succeecing Superior Court, 
the sppellant has to the term next 
following to file the appeal. 

Orme v. Smith 565 
Anappeal would not Jie from the 
decision of the County Court, mm 
the case of a petition for a private 
way, before the act of 1813,which 
confers the right. 

Wood v. Hocd 513 


See Lands 1. 


Assumpsit. 


Where a slave is pledged to se- 
cure the payment of a a sum bor- 
towed, the pledgee is jiable in as- 
sumpsit for the profits of the stave 
beyond the interest of the debt, 
the principal sum being paid. 

Houton v. Liolliday 87 


. Assumpsit will not lie to recover 


the price of a thing sold at vencue 
on credit, where the terms of sale 
were, ‘hat the purchaser shou’? 
give b: nd and security....Z hompson 
v. Morris 102 
In such casc, the creditor must 
wait until the term of credit hes 
expired ; or he must bring an ac- 
tion for the breach of contract in 
not giving bond and security, or 
for not returning the property... 


Attachments: 


See Practice, 2—19. 


Award. 


See Costs, 3. 
B. 
Bail. 


A sheriffexecuting a writ withc! 


—— 


ae ea 
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taking bail, becomes special bail 
himset.... Stuart v. Fitzgerald 236 
lf he has taken the oath of office, 
actedas sheriff during the time, 
and in that character returned the 
writ, tt is not necessary to exa- 
mine, criticaliy, wiether he was 
chosen for that year or not, b. 
Nor is it necessary, in such case, 
to produce the cu. sa. against the 
principal, ifthe issuing and the 
return of “Snot found” appear 
from the execution docket. ih, 


Baron and Feme. 


Upon the marriage of a feme sole, 
a life estate in a chattel, reserved 
in a deed of gift, made by her, 
when sole, to her son, becomes 
vested in the husband... luck v. 
Beattie 97 
And upon the death of the hus- 
band before the wife, the title 
subsists in his representatives 7 


Bond. 


A bond is not inyal:dated by be- 
ing mace without consideration, 
or with an inadequate one..., Lester 
v. Zachary 381 
But evidence of.either fact may 
be received, when the question 
is, Whether the bond was made 
under such circumstances of 
fraud and imposit.on, as render 
it void m jaw, ih 


oe 


C Arriere 


The words “ dangers of the river 
excepted,” signify the natural ac- 
cidents incident to the river na- 
vigation ; not such as skill and 
foresight can avoid.... Walliams v. 
Branson 294, 
herefore the owner of a Cape 
Fear boat was held liable for the 
loss of a hogshead of sugar, oc 

casioned by his skipper’s attempt- 
ing to pass a dangerous bend in 
the river during a fresh ih 


r 
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Contract. 


A racing contraet ought not te 
be written one da», and signed 
by the parties on a subsequent 
day.... Brown v. Brody 90 
But it may be made by parol on 
one day, and the writings execut- 
ed on another ib, 
But the act of 1800 excludes parol 
evidence to alter or explain the 
contract ib, 
Where two persons on one side 
make a race, and agree to deposi! 
bond and security, a bond signed 
by one alone, although there is 
security, is not a compliance with 
the contract ib 
And if signed by both, not ce 
ought to be given to the opposite 
party, that the deposit is msde i). 
An action cannot be ma.ntained 
to recover frcight due under a 
charter party, unless ‘he perform: 
ance of the service is averred in 
the declaration and proved on the 
trial..... Lorent v. Poits 474A 
The carrying the goods in such 
case, forms a condition prece- 
dent ib. 
See Assumpsit, 2—3. 


Costs. 


. Wherea prosecution is commenc 


ed in one county and removed to 
another, where the defendant is 
acquitied, the first county is lia- 
ble tothe payment of costs.... Fin- 
ly v. Erwin 105 
And in case of conviction of de- 
fendant, the first county is entitled 
to the fine ib 
Where upon a reference of a suir, 
the award settles the rights of the 
parties, but is silent as to the 
costs; each party is liable to his 
own as for work and labor done... 
Arrington v. B:ttle, 109 
A plea may be amended without 
costs, if the counsel was snstruci- 
ed in due time, asto the proper 
one to be entered.... Boyt v. Coo 


per 277 


_ A plaintiff who summoned wit. 


nesses to prove the truth of a re- 
port made by a justice and two 
frecholders under the act of 1777, 








=. 92, was held liable to pay the 
costs of the attendance of such 
witnesses ....Velson v. Stewart 287 
5. In an action of slander the piain- 
tiff is entitled to two witnesses to 
prove the first speaking of the 
words, and two for each repett- 
tion of them....Byrd v. Rouse 384 
7, A plaintiff who fails in his action 
is liable to the costs of the defend- 
ant’s witnesses, though they were 
not examined, if it appears that 
be had them called, sworn, and 
put in the care of the sheriff 
Venable v. Martin §15 
8. Where the heirs are made parties 
by asci. fa to an action of tres- 
pass qua‘e clausum fregit, original. 
ly brought against the ancestor, 
and afier the lapse of several 
terms, the sci fa. is dismissed by 
the Court, onthe defendant’s mo- 
tion, neither party is en itled to 
costs....2orter v. Anox’s heirs 521 
9. The heirs in such cases, by plead- 
ing in abatement, would have 
been entitled to costs. ib. 
10, A person who removes to another 
State aiter being recognized as a 
witness on the part of the State, 
is entitled to mileage to and from 
the place of his actual residence 
State v. Stewart 524 
11. On the acquittal of a defendant in 
petit larceny the Court may order 
the prosecutor to pay costs... State 
v. Lumbrick 543 


Constitutionality of a Law. 


1. That part of the act incorporating 
the Bank of Newbern, which au- 
thorizes judgments to be entered 
up the first term on notes negoti- 
able at the Bank, is constitutional. 
Bank of Newbern vy. TPaylor 246 

2. The Court cannot judge whether 
the Legislature made a good or 
bad bargain in conferring such 
privilege. If the contract were 
made under legitimate powers, 
the Court has no control over it iv. 

3. Although it is the duty of the 
Oourt to declare a law unconsti- 
tutional if they believe it to be so, 
yet they willnot do it in doubtful 

cases 7b, 385 


or 


6. 


2. 


The suspension law is unconstitu- 
tional., .Crittenden v. Sfones 385 


Covenant. 


Covenant will not lie fora defici- 
ency in the quantity of land sold, 
by a deed of bargain and sale, 
unless it contain a warranty or 
covenant to warrant....ficketis Vv. 
Wait 77 
It is only in common law convey- 
ances, that certain words imply a 
warranty 7b3 


. And in such, the word “ give” a- 


lone implies a warranty ib. 
But an action on the case in the 
nature of deceit will lie in cases 
of fraud; as well where there is 
no Warranty, as where the war- 
ranty does not reach the particu- 
lar defect ib. 79 
If there isa warra:ty, and it ap- 
pears that when it was mace, an- 
other person was seised of pert 
of the lands conveyed, this a- 
mounts to a breach ib. 
Upon an eviction, the seller of land 
warranted, is liable only to the 
original value at the time of sale, 
and not to the increased value 
from improvemenis or otherwise. 


Piiilips y. Smith 175 
D. 
Delivery. 


. Delivery isessential in the sale of 


a slave, only where the rights of 
creditors, or third persons are af- 
fected ; but between the parties 
themselves, a dona fide sale, ac- 
cording to the common law, trans- 
fers the property.....2ateman v 
Bateman 85 
This construction arises from the 
equity and design of the two act: 
of 1784, c.10, and 1792, ¢.6. /4 


Demand. 
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Descent. 


1. A maternal brother of the half 


blood is excluded from the de- 
scent, where there are brothers 
of the whole blood....Pipkin v. 
Carr 103 


2 Butthe half blood is entitled to 


inherit, lst. Where there are no 
nearer collateral relations. 2. 
Where the brother or sister of the 
whole blood acquires the estate 
by purchase 26. 


Devise. 


1. A devise to the cinldren of the 


testator’s brother, provided he 
has any, if not, to the heirs of his 
sister; if the brother dies with- 
out ever baving had any children, 

ving the sister, the children of 
the latter cannot take... S7ith’s 
heirs v. Barnes 484 
. Nopresent, vested estate, is de- 
vised to the heirs of the sister, 73. 
3. During the life time of the brother 
nothing passed, nor was any thing 
intended by the testator to pass 
to them. 

. If the brother should have chil- 
dren, the estate became vested in 
them without a possibility on the 
part of the sister’s heirs 16. 
. Every one ciaiming as devisee 
must answer in all respects to the 
description given by the devisor 7d 
. Wherever a deyi ee is described 
as heir of one generally, none can 

take as such during the life of the 

ancestor.....Vemo est heres viven- 
tis ib. 
But if, in a present devise, it can 
be collected from the will, that 
the word * heirs” was used under 
a knowledge that the ancestor 
was alive, it will operate as de- 
scriptio personaram 491 
» A devise of allthe rest of his es- 
tate (to the testator’s son and 4 
daughters) consisting of various 
articles, (too tedious to mention) 
does not carry the reversion after 

an estate for life devised by the 
same will....Marris v. Mills 535 
9, But such. reversion descende Lo’ 





INDEX. 


the heir at law, although the will 
contains a bequest to him of 
twelve shillings 


2. 
. The strict application of the word 


“ legacy” in a will, is to chattels, 
but it may be used indiscrim). 
nately to signify real or personal 
property...folmes v. Mitchell yy 


. Adevise of land to A. and the 


male heirs of his body, lawfully 
issuing, and if A. dies without 
leaving lawful issue as aforesaid, 
in such case, I give the lands to 
the eldest son of 8 ; this is a good 
executory devise to B’s eldest 
son... ones and wife ¥. the heirs of 
Spaight 544 


. The reason of construing such 


words differently, as applied to 

real or personal property, does 

not exist in this State id: 
See Equity, 27. 


Distribution. 


A testator bequeathed to himself 
a child’s part; to his son A. seve- 
ral negroes; and ail the rest of 
his estate to his heirs, except his 
son A, “ because he has received 
h:s part of my estate of every de- 
nomination ” if the testator af- 
terwards dies intestate as to the 
part reserved, A may come in tor 
a distributive share........ Fort v. 
Fort 494 


. For the words of exclusion reiate 


only to the property contained in 
the residuary clause. ib, 
See Equity, 5—6—7. 


E. 


Estoppel. 


1. Where the defendant in ejectment 


claimed title from the person 
whose land was bought by the 
plaintiff at a sheriff’s sale, the de- 
fendant is estopped to deny the 
title of such person..,Murphy v. 
Barnett 106 
An estoppel may be in pais as well 
as by indenture or writing ib, 
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13, 


INDEX. 


Evidence, 


The defendant’s acknowledgement 
ofa bondis notadmissibleevidence 
where the plaintiff, who sues as 
indorsee. is the subscribing wit- 
ness....Jodnston v. Knight 93 
Nor can evidence of the hand-wri- 
ting, ofthe subscribing witness, 
be received in such case ib. 
The plaintiff cannot give testimo- 
ny himse f, at law, to prove the 
loss of the bond deciared on... 
Cotton v Beasley 239 
A person who ought to have cus- 
tody of a deed, should produce 
the origina! in the deduction of 
his title....Wicholson v. Hilliard 253 
But if he swears to it‘s loss or de- 
struction, aregistered copy, or 
even inferior evidence, is admis- 
sible ib. 
If the original be in the adversa- 
ry’s possess'01, notice to produce 
it must be given. ib, 
If land is seld without warranty, 
or with warranty only against 
the feoffor and his heirs, the pur- 
chaser is entitled to the original 
deeds ib, 
A purchaser at a sheriff’s sale 
may give copies in evidence, to 
prove title in him whose lands 
were sold zd. 
Parol evidence is not admissibie 
to prove that a deed absolute up- 
on the face, was given in trust .. 
Dickerson v. Dickerson 262 
Nor is it admissible to prove an 
oral warranty of the soundness of 
aslave, made at the same time 
with an instrument of writing 
conveying the slave, and contain- 
ing a warranty of title, .Smith v. 
Williams 263 


. But cases of fraud, &c. form ex- 


ceptions to the rule 26. 
Where the name of the subscrib- 
ing witness to a bond is written 
by the obligor, the person whose 
name is signed not being present 
at the execution, it is the same as 
if there were no witness; and e- 
vidence of the hand-writing of the 
obligor is sufficient...dllen v. Mar- 
tin 373 
Soif the subscribing witness is 
dead, out of reach of the process 


14. 


15. 


16. 


17. 


18. 


19. 


20. 
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of the Court, or cannot be found, 
proof of his hand-writing is suffi- 
cient 373 
Priority of date in the patent is 
the best ev dence of title, altho’ 
the opposite party made the first 
entry... Williams v. Wells 383 
Fraud in procuriug the patepft 
cannot be given in evidence ina 
suit for trying the title 16; 
Parol evidence is not admissible 
to shew that a devisor used the 
word “heirs”’ in his will, in a dift 
ferent sense from the legal mean. 
ing... Stith w. Barnes 49t 
The rule of law, which excludes 
paro}) evidence where there is a 
deed, applies only to the parties to 
the deed... Hawkins v. Hawkins 496 
Strong v. Glasvow <79 
The report of a justice and two 
frecholders, under the act of 
1777, c. 22, with respect to da« 
mage done by horses, &c. is con- 
clusive evidence against the own- 
er of the horses, &c. in a warrant 
brought against him by the per- 
son injured.. Velson v. Stewart 287 
The verdict of a jury summoned 
by a sheriff to satisfy himself, 
whether she property belongs to 
the defendant in execution, is not 
conclusive evidence against the 
plaintiff in execution, in a suit 
brought by him against the she- 
riff... Pearson v. Fisher 460 
The declarations of a person now 
dead, as to what he heard his fe 
ther say respecting a corner, the 
father being then owner of the 
land, are not admissible in favor 
of a person claiming under the 
father.... Smith v. Walker 514 


Equity. 


. Ananswer will be sufficient to 


dissolve an injunction, although 
it do not positively deny tae facts 
inthe bill, provided it set forth 
circumstances which disprove 
them.....W’ Furland v. M’ Dowell 

110 
If the equity of the bill is render- 
ed doubiful by such circumstan- 
ces, the injunction will be dis- 
solved 1d. 
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64, 


Ifa man purchase bond to which 
another is security, wichout 
knowing it to have been paid, but 
afterwards possessing such know- 
ledge, he prevails on the security 
to give a new bond, and conceals 
from him the fact of payment, he 
will be decreed to pay back the 
amount to the security, after it 
has been recovered by a judgment 
at law.... Thigpen v. Balfour 112 


. For it is a® unconscientious at- 


tempt to wrest money from the 
surety without consideration ;— 
whereas the purchaser of che note 
should have sought his :emedy 
against the seller ib, 
If acreditor, before the act of 
1807, ¢. 4, levy bis execution on 
property, which, pending the sut, 
brought by him against the ad- 
Ministrator, the latter has deli- 
vered over to the nextofkn; & 
at the sale the creditor purcha- 
ses, and the execution is, in con. 
sequence, returned “ satisfied,”’ 
his remedy at law is lost, altho’ 
he cannot hold the property... 4- 
kinson v. Parmer & others 280 
There was no warranty of proper- 
ty, real or personal, sold uncer 
execution previous to the above 
act of Assembly 26. 


. If the securities of an administra. 


tor are exonerated at law, by the 
conduct of the complainant in 
bidding at a sheriff's sale, and 
having his execution returned 
satisfied, equity will not charge 
them 2b, 
In such case the distribuiees who 
have left property in the hands of 
the administrator, to pay the debt 
which he has recovered, have e- 
quai equity with the creditor 78. 
Equity will onlv interfere where 
the principles of law, which guide 
the ordinary courts, tolerate a 
right, but afford no remedy; or 
where the law is silent, and intere 
ference is necessary to prevent a 
wrong; or where a complete re- 
medy cannot be aflorded at law ; 
or where a discovery is essential 
to a fairtrial at law....Thorn and 
wife v. Williams 362 


1%. Therefore a demurrer was sustain- 


edto a bill filed to obtain a re- 


1}. 


12. 


13. 


14. 


15. 
16. 


17. 


18 


19. 


YNDEX. 


hearing of the probate of a will, 
alihough it also prayed a discove. 
ry of a paper not proven, purport. 
ing to have been a will. 

But such paper did not appear to 
have Leen in the possession of the 
defendants ; nor, if discovered, 
essential to answer any purpose 7d, 
In such case the remedy is at law, 
where, if erroneous, the proceed. 
ings may be reversed—if irregu- 
lar, reheared upon petition id. 
A bill of review wil! not lie where 
the complainant himself dismis. 
ses the bill... Jones v. Zollicoffer 373 
But the question is not open on 
motion, af.er ‘he court has, upon 
the argument of the demurrer to 
the bill of review, pronounced a 
decree of reversal in the original 


suit ib, 
\ petition to rehear is the proper 
course in such case 76, 


If an injunction is sustained upon 
hearing bili and answer, and the 
complainant regularly takes de- 
positions, they may be read, on 
another motion to dissolve, made 
by the defi ndant in consequence 
of the introduction of an amend: 
ed answer, which he had leave to 
file.... Leroy v. Dickerson 497 
But ex parte affidavits are not ad- 
missible ib. 
Where an administrator sells at 
vendue a slave as the property of 
bis intestate, which is af erwards 
claimed by the son of the intes- 
tate by a deed of gift from his fa- 
ther; and the son threatens to 
sue for the slave, whilst the admi- 
nistrator has recovered judgment 
on the bond given for the pur- 
chase money, a Court of Equity 
will injoin the son from suing, 
and the administrator from taking 
out execution, until the title ia 
ascertained ; or the | urchaser in- 
demnified....Cw tis v. Hartsfield & 
Delk 503 
The Court, by having all parties 
before i, may make such decree 
as willembrace the whole jus- 
tice of the case tb, 
The statute of limitations is not @ 
bar in equity, in a case where it’s 
jurisdiction is not concurrent 
with a court of law, but exclusive 
Benzen y. Lengir 508 
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Therefore, it is not applicable to 
trusts ib. 
The court will not take the legal 
ti‘le from an innocent purchaser, 
for valuable consideration, to 
give it to one who has only ane- 
quitable one. ib. 
If a person enters land, knowing 
it to have been previously appro- 
priated, he becomes a trustee tor 
all equitable claimants under such 
anpropriation 26. 
The court will not countenance e- 
quitable claims which have been 
suffered to lie dormant? an unr a- 
sonable length of time ib. 
Where an atiorney in fact conveys 
land, but his power is so defec- 
tive as not to enable him to con- 
vey the legal tle, an acquies- 
cence by the owner and his neirs, 
amounts to a confirmation of the 
contract, and gives an equitable 
title to the purchaser ib. 
Where a peison signed his name 
to a blank administration bond as 
surety for the administratrix, but 
under a well founded belief that 
another was to become surety 
with him, a Court of Equity will 
not render him liable... Wedd v. 
Jones’s ex’rs. 510 


. Where a testator devises neariy 


ali his estate to his wite, after 
payment of debts, but does not 
direct out of what tund they shall 
be paid, and the will having but 
one subscribing witness, passes 
only the personal property, equi- 
ty will not interpose in tavour of 
the widow, to exonrrate the per- 
sonal estate aad charge the real 
with the payment of the debts... 
Curney's ex'rs.v. Coffield 526 
Equity cannot relieve against a 
verdict at law for being contrary 
to equity, unless the piain iff 
knew the fact to be different 
from what the jury have found it, 
and the defendant was ignorant 
of it at the time of trial; or where 
effectual cognizance cannot be 
taken at law; or where a verdict 
is obtained by fraud....Gatdin v. 
Kilpatrick [ 234 


But not where the party omitted 
to avail himself of his legal de- 
fence ib. 





Executors. 


_1, Where a testator gives his execu. 


tors auihority to sell land, all the 
acting executors alive at the time 
must join in the deed.,...Ledow v. 
Hodge 361 


2. Provate and letters testamentary, 


grauted in another State, will en- 
titie executors to sue here, if 
their ‘estator was an inhabitant 
of such Siate,...Stephen’s ex'rs v. 
Smart’s exr’s 471 
F. 
Fieri Facias. 
See Sheriff, 5, 6. 


Gift. 


A gift, toa child, of a slave,not in wri- 


ting, is void as fo a creditor, un- 
der the act of 1784..Sherman v. 


Russel 47) 
Pearson vy. Fisher 460 
I. 
Indictment. 


An indictment for trespass, for 
taking property, can only be sup- 
ported where the taking 1s ac. 
companied with force or manu 
fo! tin State v. Flowers and Hamp- 
ton 97 


. Therefore, if the defendant gain 


possession of a slave, who has 
come upon his land, he may pro- 
tect himseli and the negro, from 
an attempt to retake the latter, 
made by one claiming property ; 
aod may use the necessary force 
to retain possession of him id. 


. It is not essential to che validity of 


an indictment, that it be signed 
by the prosecuting officer... State 
v. Vincent 495 


4, It is not necessary in an indict- 


ment for perjury, under the act 
of Assembly, to staie that the 
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person, holding the Court where 
the talse oath was taken, is a 
Judge of the Superior Courts.. .. 
Stite v. Bryson 503 
The latter part of the 3d section 
of the act of 1791, c. 7, dispenses 
in express terms wit) the neces- 
sity cf such statement ib. 


§. If no issue is joined between the 


“¥ 


| al 


Mae 


State and the defendant, jud-z- 
ment must be arrested... Stare v. 
Fort 510 
An indictment will not lie for an 
intention to pags counterfeit Bank 
notes, knowing them to be coun- 
terfeit....Stute vy. Penny 517 
A person may be indicted for an 
assault co umitted in view of the 
Court, although previously fined 
for the contempt... State v. Yan- 
cy 519 


J. 
Judgment. 


iL is not necessary to enter up a 
formal judvment in ejectment, to 
entitle the piaintiff to bring tres- 
pass for the mesne profits.....ur- 
phu v. Guson 95 
‘The expiration of the demise is 
not objectionable after the plain; 
tiff has been put in possession 
under the judgment in ejectment 

70. 
Ina sci. fu, against the heir under 
the act df 1784, c. 11, $2, the 
proper judgment is agamst the 
land descended, in his hands ;— 
although the heir does nit point 
out such land...E2’r. of Spaight 
v. Wade's heirs 284 
Under the act of 1789, c. 59, § 3, 
where land has ween sold bona 


jide, by the heir or devisee, be- 


fore sci. fa. sued out, judgment 
musi be entered against them as 
if sued at common law, and ibey 
had neglected to point out the 
lands descended. . ih. 
Under both these acts, the lands 
descended or dev sed, are tiabie to 
sreditors except bona fide sold, in 
~vhich case the heir or devisee 1s 
Hiable personally for the amount 


, - . 
of the saie tb. 


6. 


A judgment confessed in vacation 

and then entered up by consent, 

as of the preceding te:m is void, 

and cannot be validated by any 

subsequent act of the defendant, 

Slocumb vy. “Anderson 406 
Vide Appeal, 1. 


Jurisdiction. 


Where an actionis brought for 
the hire of a slave, and the jury 
assess damages to less than £30, 
the ptaintil? must be nonsuied..., 
Willi..ins v Holcombe 365 
Woen the declarauon shews the 
contract, and the verdict the xy. 
mount, to be within the jurisdic- 
tion of a Justice, a nonsuit should 
be awarded 28, 
Phe act giving concurrent juris- 
diction to the Superior and Coun- 
ty Courts does not repeal that 
part of the act of 1777, which re. 
la‘es to nonsuits id. 


Vide Kquity, 9, 10, 11, 12. 


Jury. 


Vide Practice, 5. 


efustice of the Peace. 


Where a person signs a paper which 


1. 


may retate either to his private or 
poli-cal character—if itis intend- 
ed to refer to the latier, it ought 
for the sake of certainty to be su 
expressed. but if the paper 
signed be peculiar to his politi- 
cal character, there is no need of 
any addition to his signature... 
Siler v. Ward 548 
See Practice, 19, 


Lands. 


Upen an appeal"trom the County 
Court, in a case of petition for 
overflowing lands, under the act 
of 1809, the jury must meet on 
the premises ...dndrews v- John- 
ston 27% 


A purchaser of land sold for taxes 
is not bound to shew that the she- 
riff advertised it according to the 
acts of 1794 and 96....Stanty 
5 


Snuth& Green 
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The law is the same whether the 
land bas been listed or not. 

A person claiming title under a 
grant which states he .and to be 
solid as the confiscated property 
of A, must prove G.vesture ot che 
title out of A.... Hardy v. Jones 330 

See Equity, 23. 


Legacy. 


. Where a testator bequeaths his 


chattels to his wife, until his 
youngest daughter arrives at ‘he 
age of 21 years, and then to be 
divided amongst his wife and 
daughiers, this 1g a vested legacy 
in the daughters, upon the death 
of the testator...Perry’s adm'’rs vy. 
Rhodes 82 


. For the division of the property is 


2. 


not annexed tothe substance of 
ihe legacy, but to tie period of 
the youngest daughter’s arriving 
at 21 1d. 
A testator bequeaths, that if a ne- 
gro woman should have 3 chil- 
dren more, that they belong to his 
two youngest daughtcrs A and b, 
two a piece, including a negro 
girl already given; and should 
she have more than S children, 
and his said daughters get two a 
piece, all the rest to be equaily 
divided between his sons C. and 
D. In another clause he says, 
should the negro woman have 3 
children, so that his daughters 
set 2 a piece, then, at his wife’s 
death, the mother and the rest of 
the children, to be the property 
of hissaid two sons. Whenthree 
culldren were born they became 
vested in the daughters; and the 
mother and the rest of the in- 
crease in the sons. Litile v. 
Vi ordlaw 371 


Limitation of Actions. 


The act of 1789, c. 23, caunot be 
pleaded and reed on in an action 
of debt brought against devisees, 
on the bond of their devisor... /ol- 
lowell! vy Pi pe’s exr’s 221 
The act of 1715 was designed to 
protect the heir, and the estate 


1. 


2. 


567 


generally, from all demands. The 
act of 1789, was designed to pro- 
tect the executor and adminis- 
trator. They aim atcdifferent ob- 
jects, and the latter does not re- 
peal the former ib. 
The act of 1715 will bar an action 
brought by a county trustee, a- 
gainst the executors of a county 
ranger, for money received by 
their testator in that characer, 
where more than 7 years had e- 
lapsed trom his death to the 
bringing the action...,.dlerander v. 
Allexander’s cxr’s 273 
The action of trespass tor mesne 
profits, does not accrue until the 
plaintiff obtains possession; trom 
which time onty, the statute of 
limitations begins to run... J7ure 
phy v. Guion 95 
so tha: where the plaintiil b o’t 
trespass willin two yoors ater 
the judgment in ejeciment, he 
was allowed to recover ») Chts for 
the whole term laid in the demise, 
from it’s commencement unui he 
took possession ib. 
An action of debt on a promissory 
note, is not barred bythe act of 
limitat.on.. .fohnston v. Green 516 
Vide Equity, 20, 21. 


Lien. 
Vide Administrator, 2. ° 
N 
Nonsuit. 


See Jurisdiction, 1, 2. 


P. 


Practice. 


A person making affidavit that he 
was not worth £5 sterling, and 
that he believed he had good title 
to the land, was allowed to sue in 
forma pauperis...M’Clennahan v, 
Thomas 101 
A party may interplead to an ate 
tachment at any time before final 
judyment.... Dodson ye Bush 236 
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. And, to enable him to do so, it 


was regular to set aside a de- 
tault, which had been entered up 
for two terins. 226 
Its stri tly cegular notto permit 
the examim tion of new wi.nesses 
after he arguments are closed... 
Parish 9. Fite 23% 


. Yet it may be done, where, in tire 


discretion of the Court, it seems 
that mischief is not likely to en- 
sue ibs 
Where nv! tie? record 1s aot pl od- 
edtoacsci. fa. the statements in 
it are admitted to be correct... K- 
verrtt v. Ellison's adm'rs 27 
The lessor of the piaint:ff in e- 
jectment is bound to prove the 
defendant in possession of the 
land sued for, althouza the latter 
has entered into the general con- 
seat vule....dibertson ve heirs of 
Redding 274 
Under the plea of “ illegal coasi- 
deration” the defendant cannot 
give evidence of c>apoundintg a 
felony... Bsyt Vv Cuofier 277 
A writ calling upon cae defer iant 
“to render to the placutF 4’50 
due under an act of Assenbly to 
him, and which, fron hin, tie 
unjustly detains.” is in the dedit 
detinet....Page v» Furmer 273 
itis a good piea, by a defendiat, 
against whom aseé. fa. has issued 
upon a refunding bond, tna the 
judgement against the adminis ra- 
tor was fraudulentiy confessed. 
Cheathoun v. Boykia 239 
Such plea places the onus pro- 
bandé on the defendant ib. 
A sci. ft. may reguiarly issue fron 
a decree on a petition, it beiag 
within the equity of the act giv- 
ing asci. fz on the bonds of dis- 
trioutees, when their shares have 
been delivered over ib. 
Wien an appeal is made without 
presenting any point for the deci. 
sion of the Court, there is no 
ground to disturb the judgment 
below... Wright v. Wright 353 
The court may direct a bond for 
the prosecution ofa suit to be giv- 
1, where it is omitted by the 
Clerk, or the securities are insuth- 
cient...#oxr v. Steele. 379. 


~ ei 
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15. 


16, 


17. 


13. 


19 
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But as such bond is not matter of 
record, a sci. fa. will not lie unoy 
it, but the party must resor; to an 
action ih 
The plaintiff in a sci fa againg 
bail, is no. bound to produce the 
bail bond, on the plea of nul tied re. 
cord.,.. “ison v. Cooper 472. 
Two sci fa’s issued to the County 
where the witness resided whep 
he was summoned, on which “ not 
found” is returned, are sufficient 
tojwarrant the entry of a judgment 
against hisn.. .Paompson Ve. Fohn- 
Stan 491. 
An alfi lavit is sufcient to remove 
a cause, ‘f it states that the ad. 
verse pacity has considerable in. 
Auence, wuich he will probably 
exert; and that many persons 
hold freehold: under tim and may 
be turned off at his pleasure... 
Smith v. Mortler 513, 
Wiere there are several defend. 
ants, some of whom live in ano. 
ther county, a justice of the peace 
May issue a warrant on a joint con. 
tract, ayainst those in the county, 
where the warrant issues....2a k 
v. Morrison’s ex'rs, 542, 


Promissory Note. 


A note made payable at the Bank 
of Cape Fear must be demanded 
at the Bak, in order to render 
the indorserc lable...Sullivan v 
Mitchell 4.82, 
If, ia oedinary cases, the maker has 
become tusolvent, has absconded, 
or refuse to make payment, this 
will be sufficient :o change the in- 
dorser upoa due notice oi the 
fact * 2h. 
A personal demand is not necessa 
ry; it is suffictent if made at the 
house. But if the house be shut 
and the maker has gone away, 
some endeavours must be made 
to find him out. vd, 
Whenever a bill of exchange or 
note are made payable at a parti- 
cular place, a demand at suci 
piaceis su‘Ricient; and a persoual 
One is not necessary, whether the 
maker live at the same place a 


ditlerent one. 26» 


tn 
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An action of trespass 


instrument may De s'racs ut on 
the trial. Dickryson v Noo der. 


See Limitation of actions 6. 497 


S. 
Sheriff. 


A sheriff, surrendering a person 
whom he has taken under a casa, 
to the court whence the W'' is- 
sued, anc having the surrender 
entered of record, need not give 
notice cf it to the plaintiffin jude. 
ment. utherfordyv Allen 458 
A she iff may corfine in the pri. 
son of his own county, a person 
arrested on aca sa. but be cannot 
imprison him in the county 
whence the writ issued. ib. 


- Nor can the sheriff «f the county 


whence the writ issued, imprison 
a person surrendered on the re- 
turn of a ca sa. unless a comm't- 
titur be entered of record. ib. 
A verdict of a jury de bene esse, 
summoned by a sheriff to satisfy 
himself, whether gcods belong to 
the defendant or not, cannot bind 
the rights of the litigating par- 
ties; but will indemnity the she- 
riff in making his return to the 
writ, and will mitigate damages 
in an action of tiespass. Pearson 
v Fisher, 460 
The plaintiff in judgment may 
bring an action against a sheriff, 
who, upon being offered a suffici- 
ent indemnity, refuses to sell pro- 
perty, because a jury de bene esse, 
have tound that it does not be- 
long to the defendant. ib. 


- The return ona F:. fv, of not sa- 


tisfied,” is not a due return under 
the act of 1777, c. 8, § 5; and the 
sheriff making such return is 
consequently lable ta amerce- 
ment. Douglas v. Auld. 500 


See Bail, 1, a» » A 


T. 


Trespass. 


will lie for 
chattels, either upon an actual or 


INDEX. 
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constructive possession, Carson 

v. Woblet, $22 

So if the owner have the right of 

present possession, though the ac- 

tual possession be in another. 76. 

See Action 3,4. Limitation of 
actions 4, $, 


Trial. 


. Ifa verdict is contrary to evidence, 


or contrary to the weight of evi- 
cence, a new trial should be 
gronted. danny. Parker, 244 


. If it be proved that a party pre- 


vailing onthe issue has tampered 
with the jury, a new trial wall be 
granted, Wraht’s Lxecutoisv, 
WU rreht’s heirs. 364 
“urpiisein questions of law, if 
they be reeily such as to stlord 
room for doubt, forms a ground 
for a new trial; but not the mis. 
take of counsel in a plain poimt, 
Lester v. Zach ry. 3890 
If a defendant + gainst whom a vei-« 
dict hasbeen obiained foranassauit 
ard battery, produce a witness on 
the trial to pro-e that notice wag 
given to the, laintifl to produce a 
warrant on which the cetfendant 
rested his justification ; but the 
witness ts unable to recollect what 
the notice was given to procuce, 
anew trial shallnot be granted, 
unless the defendant staies in hig 
affidavit tha’ he could have justis 
fied, it allowed to prove the con. 
tents of the warrant. Gardzrer y, 
Harrel & al. ©82 
Where the transcript sent to the 
Supreme Court, contains so ime 
perfect a statement of tects, that 
the ceurt cannot decide Satislac- 
torily to themselves, a New trial 
may be ordered, Len on the ce- 
mise of Huttonés wifev. Dew. 524 


Trover. 


if the plaintiff purchase a quantity of 


lehtwood set as a tar-kiin on de- 
fendant’s land, but not banked or 
turfed, and makes a demand cf it 
from the defendant, who threat. 
ened him that if he came on his 
tand for the purpose of carting it 
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ea. away, he would sue him, this is Will. 

ge | evidence of aconversion. WVichols 

Bi, it v. Newsom. 227 A paper writing, though informal ty 

i" a operate as a will of lands, may 
a4 Ww. , yet revoke a former will. Clark’s 
a Ears v. Eborn 9} 
yt t | Witness See Equity 27. Devise 10, 11, 12 
i Es | 5 

oe See Evidence, 1, 2, 3, 12, 13. 
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